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IN THE SUPREME COURT OF VICTORIA No. S APCI 2013 0043
AT MELBOURNE IN THE COURT OF APPEAL

BETWEEN
BRIAN WILLIAM SHAW Applicant
-and -

THE ANZ EXECUTORS and TRUSTEE COMPANY
LIMITED (AS THE TRUSTEES OF THE ESTATE
OF JOHN WILLIAM SHAW, DECEASED Respondent

AFFIDAVIT IN SUPPORT

The Australian Government Deed of Guarantee

Date of document: {L/ MAY 2013

Filed on behalf of: The Piaintiff

Prepared by: Brian Shaw

Address: C/- P.O.Box 800 Werribee Tel: 0487 195 522
Victoria, 3030 H’? 10-

I, Brian William Shaw, care of P.O. Box 800, Werribee, 3030 in the State of
Victoria do state and affirm the following:

1. That this affidavit exhibits the Australian Government Deed of Guarantee
dated 20 November 2008 between the Commonwealth of Australia in
favour of the beneficiaries, effective 28" November 2008.

Exhibit is marked; “Australian Government Deed of Guarantee”

£_ .34

AFFIRMED BY:
. P .)

AT TERE, XK~ IN TIHE STATE OF VICTORIA

THIS 3’ DAY OF MAY 2013,

BEFORE ME: MM&W

A JUSTICE OF YHE PEACE FORVICTORIA f

Reg. No, 9924 Pagelofl
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EXHIBIT

This is the exhibit referred to in the affidavit of Brian William Shaw affirmed
on the . X*7. day of May 2013.
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: DEED OF GUARANTEE -

Date

/ -
This Deed of Guarantee is dated the Q/_’; 2 day of /%WOB.

Parties

This Deed of Guarantee is made by:

1. THE COMMONWEALTH OF AUSTRAL!A (the Commonwealth)
IN FAVOUR OF
2. THE BENEFICIARIES being persons to whom the Guaranteed Liabilities are

from time to time owed (the Beneficiaries).

Context

This Deed of Guarantee is made in the following context:

A The Commonwealth wishes to maintain public confidence in Australian
incorporated authorised deposit-taking institutions (ADIs) and, to the extent they
operate within Australia, foreign ADls and maintain the stability of the Australian
wholesale debt markets.

B. The Commonwealth has given effect {o a guarantee of specific deposits with
Eligible Institutions under the Financial Claims Scheme established under the
Banking Act 1958.

C. In accordance with this Deed of Guarantee, the Commonwealth guarantees

payments by Eligible Institutions under certain debt instruments and deposits.

NOW THIS DEED OF GUARANTEE WITNESSES as follows:
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Interpretation

1.2
1.2.1.

1.2.2.

1.2.3.

Definitions

Unless the contrary intention appears a term in bold type has the meaning
shown opposite it:

Beneficiary means a person to whom a Guaranteed Liability from
time to time is owed.

Business Day means a day (excluding Saturday and Sunday) on which
banks are generally open in New South Wales for the
transaction of banking business.

Due Date has the meaning given to it in Clause 2.1.1.b.
Eligibility means a certificate issued in accordance with the
Certificate Scheme Rules.

Eligible has the meaning given in the Scheme Rules.
Institution

External has the same meaning as in section 5 of the Payment
Administration Systems and Netifing Act 1998.

Final means the date determined by the Guarantor in
Application accordance with the Scheme Rules.

Date

Guaranteed means a liability that is the subject of an Eligibility
Liability Ceriificate.

Guarantor means the Commonwealth of Australia

Scheme Rules means the rules of the Australian Government Guarantee
Scheme for Large Deposits and Wholesale Funding
published on www.guaranteescheme.gov.au

interpretation

Any reference in this Guarantee to a Clause or the Schedule is, unless
otherwise stated, to a clause hereof or the scheduie hereto.

Any reference in this Guarantee to "this Guarantee" shall be deemed to be a
reference to this Guarantee as a whole and not limited to the particular clause,
schedule or provision in which the relevant reference appears and to this
Guarantee as varied, amended, supplemented or substituted from time to time.

In this Guarantee, unless the contrary intention appears:

a. Words and expressions defined in the Scheme Rules have the same
meanings where used in this Guarantee;

b. The headings in this Guarantee are inserted for convenience only and shall
be of no legal effect;
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c. Words denoting the singular number only shall include the plural and vice
versa;

d. A reference to a person includes a body politic, body corporate or
partnership;

e. The word "includes" in any form is not a word of limitation;

A reference to a person includes that person's administrators, successors
and permitted assigns; and

g. Any reference o time of day shall be a reference to that time of day in
Sydney in the State of New South Wales.

1.3. Effective Date

1.3.1. This Guarantee comes into effect on 28 November 2008.

1.4. Eligibility Certificates

1.4.1. A Beneficiary may rely upon the issue of an Eligibility Certificate as conclusive

evidence that the liability described in the Eligibility Ceriificate satisfies the
Eligibility Criteria.

2. (Guarantee

2.1.1. Subject to the terms of this Guarantee, the Guarantor irrevocably:

a. guarantees to the Beneficiaries the payment by each Eligible Institution of
the Guaranteed Liabilities; and

b. undertakes in favour of the Beneficiaries that, whenever the Eligible
Institution does not pay any Guaranteed Liability on the date on which it
becomes due and payable (the "Due Date"), the Guarantor shall, upon a
claim by a Beneficiary made in accordance with Clause 3, and following the
expiry of any applicabie grace period, pay that Guaranteed Liability in
accordance with the Scheme Rules.

21.2. The Guarantor shall not be liabie under Clause 2.1.1 in respect of any
Guaranteed Liability which has been varied, amended, waived, released,
novated, supplemented, extended or restated in any material respect without
the written consent of the Guarantor.

3. Claims

311 A claim by a Beneficiary for payment under this Guarantee must be in
accordance with the Scheme Rules.
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Benefit of Guarantee

41.1.

This Guarantee shall inure to the benefit of each Beneficiary and its
administrators, successors and permitted assigns. Such administrators,
successors and permitted assigns shall be entitled to enforce this Guarantee
against the Guarantor.

Preservation of Rights

The obligations of the Guarantor under this Guarantee are continuing
obligations despite any intermediate payment or settlement of a claim in respect
of a specific Guaranteed Liability.

Neither the obligations of the Guarantor nor the rights of the Beneficiaries under
this Guarantee shall be discharged, impaired or otherwise affected by the
External Administration or dissolution of an Eligible Institution or any analogous
praceeding in any jurisdiction.

Amendment and termination

8.1.1.

Subject to Clause 6.1.2 below, this Guaraniee shall terminate at midnight on the
date which is sixty-seven calendar months after the Final Application Date but
without prejudice to the rights of any Beneficiary in respect of a valid claim
lodged prior to that time.

The Guarantor may extend the date of termination of this Guarantee at any time
prior to termination in accordance with the Scheme Rules.

The Guarantor may amend the terms of this Guarantee at any time at its
discretion by publishing such amendment on the website referred to in the
Scheme Rules provided that (except insofar as such amendment is required by
law) such amendment does not reduce the Guarantor's obligations to the
Beneficiaries in a manner which is prejudicial to the interests of the
Beneficiaries in respect of any subsisting Guaranteed Liability.

Notices

7.1.1.

Any notice or other communication under this Guarantee shall be given in
accordance with the Scheme Rules.

Governing law

8.1.1.

This Guarantee is governed by, and shall be consirued in accordance with, and
any matter related to it is to be governed by, the law of New South Wales.
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Executed as a Deed.

Signatures

SIGNED for and on behalf of the )
Commonwealth of Australia by:

The Honourable Wayne Swan MP,
Treasurer Signature

In the presence of:

AV\A\/ Q_b\) TL\.@V\M—S (%M

Name of Witness Signature of witness
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***Facsimile Version***

Australian Government

Guarantee Scheme for Large Deposits and Wholesale Funding

Certificate No. ANZS00151 Date: 2/12/2008

The Commonwealth of Australia hereby certifies that the liabilities, the details of which are specified in the Annex to this
Certificate, are Guaranteed Liabilities for the purposes of the Deed of Guarantee executed on behalf of the Commonwealth of
Australia which takes effect on 28 November 2008,

Signed

W

Authorised Signatory

Annex
Type of Liability: SHORT TERM WHOLESALE

Eligible Institution:  Australia and New Zealand Banking Group Limited

Instrument Name: COMMERCIAL PAPER
Currency: AUD, CHF, EUR, GBP, HKD, JPY, NZD, USD

Identifier; Program Name: ANZ US$10 Billion Euro Commercial Paper Programme

Total Issue Size: USD 10,000,000,000

Notes may be denominated in the above mentioned currencies and any currency freely convertible into
usD.

Product: Euro Commercial Paper Notes (ECP) with indicative maturity from 1 day up to 365 days.

Guaranteed securities are issued under an Information Memorandum which refers to the issuance of
Guaranteed Euro Commercial Paper Notes,

Depository: A Commen Depaository for Euroclear (Belgium} / Clearstream {Luxembourg).

Investors in the Guaranteed Euro Commercial Paper Notes will be issued with a Form of Global Note on
which it is specified that the Notes are guaranteed by The Commonwealth of Australia.
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DEED OF GUARANTEE

Date

. , |
This Deed of Guarantee is dated the 0—70 day of MOB.

Parties

This Deed of Guarantee is made by:

1. THE COMMONWEALTH OF AUSTRALIA (the Commonwealth)
IN FAVOUR OF
2. THE BENEFICIARIES being persons to whom the Guaranteed Liabilities are

from time to time owed (the Beneficiaries).

Context

This Deed of Guarantee is made in the following context:

A, The Commonwealth wishes to maintain public confidence in Australian
incorporated authorised deposit-taking institutions (ADls} and, to the extent they
operate within Australia, foreign ADIs and maintain the stability of the Australian
wholesale debt markets.

B. The Commonwealth has given effect to a guarantee of specific deposits with
Eligible Institutions under the Financial Claims Scheme established under the
Banking Act 1959,

C. [n accordance with this Deed of Guarantee, the Commonwealth guarantees

payments by Eligible Institutions under certain debt instruments and deposits.

NOW THIS DEED OF GUARANTEE WITNESSES as follows:
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Interprefation

1.2.
1.2.1.

1.2.2,

1.2.3.

Definitions

Uniess the contrary intention appears a term in bold type has the meaning
shown opposite it:

Beneficiary means a person to whom a Guaranteed Liability from
time to fime is owed.

Business Day means a day {excluding Saturday and Sunday) on which
banks are generally open in New South Wales for the
transaction of banking business.

Due Date has the meaning given to it in Clause 2.1.1.b.

Eligibility means a certificate issued in accordance with the

Certificate Scheme Rules.

Eligible has the meaning given in the Scheme Rules.

Institution

External has the same meaning as in section 5 of the Payment

Administration Systems and Netting Act 1998.

Final means the date determined by the Guarantor in

Application accordance with the Scheme Rules.

Date

Guaranteed means a liability that is the subject of an Eligibility

Liability Certificate.

Guarantor means the Commonwealth of Australia

Scheme Rules means the rules of the Australian Government Guarantee
Scheme for Large Deposits and Wholesale Funding
published on www.guaranteescheme.gov.au

Interpretation

Any reference in this Guarantee to a Clause or the Schedule is, unless
otherwise stated, to a clause hereof or the schedule hereto.

Any reference in this Guaraniee to "this Guarantee" shall be deemed fo be a
reference to this Guarantee as a whole and not limited to the particular clause,
schedule or provision in which the relevant reference appears and to this
Guarantee as varied, amended, supplemented or substituted from time to time.

In this Guarantee, unless the contrary intention appears:

a. Words and expressions defined in the Scheme Rules have the same
meanings where used in this Guarantee;

b. The headings in this Guarantee are inserted for convenience only and shall
be of no legal effect;
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c. Words denoting the singular number only shall include the plural and vice
versa;

d. Areference to a person includes a body politic, body corporate or
partnership;

e. The word "includes" in any form is not a word of limitation;

f. A reference to a person includes that person's administrators, successors
and permitted assigns; and

g. Any reference to time of day shall be a reference to that time of day in
Sydney in the State of New South Wales,

1.3. Effective Date

1.3.1. This Guarantee comes into effect on 28 November 2008.

1.4, Eligibility Certificates

1.4.1. A Beneficiary may rely upon the issue of an Eligibility Certificate as conclusive
evidence that the liability described in the Eligibility Certificate satisfies the
Eligibility Criteria.

2. Guarantee

2.1.1. Subject to the terms of this Guarantee, the Guarantor irrevocably:

a. guarantees to the Beneficiaries the payment by each Eligible Institution of
the Guaranteed Liabilities; and

b. undertakes in favour of the Beneficiaries that, whenever the Eligible
Institution does not pay any Guaranteed Liability on the date on which it
becomes due and payable (the "Due Date"), the Guarantor shall, upon a
claim by a Beneficiary made in accordance with Clause 3, and following the
expiry of any applicable grace period, pay that Guaranteed Liability in
accordance with the Scheme Rules.

21.2. The Guarantor shall not be liable under Clause 2.1.1 in respect of any
Guaranteed Liability which has been varied, amended, waived, released,
novated, supplemented, extended or restated in any material respect without
the written consent of the Guarantor.

3 Claims

3.1.1. A claim by a Beneficiary for payment under this Guarantee must be in

accordance with the Scheme Rules.
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Benefit of Guarantee

4.1.1.

This Guarantee shall inure to the benefit of each Beneficiary and its
administrators, successors and permitted assigns. Such administrators,
successors and permitted assigns shall be entitled to enforce this Guarantee
against the Guarantor,

Preservation of Rights

The obligations of the Guarantor under this Guarantee are continuing
obligations despite any intermediate payment or settlement of a claim in respect
of a specific Guaranteed Liability.

Neither the obligations of the Guarantor nor the rights of the Beneficiaries under
this Guarantee shall be discharged, impaired or otherwise affected by the
External Administration or dissolution of an Eligible Institution or any analogous
proceeding in any jurisdiction.

Amendment and termination

6.1.1.

Subject to Clause 6.1.2 below, this Guarantee shall terminate at midnight on the
date which is sixty-seven calendar months after the Final Application Date but
without prejudice to the rights of any Beneficiary in respect of a valid claim
lodged prior to that time.

The Guarantor may extend the date of termination of this Guarantee at any time
prior to termination in accordance with the Scheme Rules.

The Guarantor may amend the terms of this Guarantee at any time at its
discretion by publishing such amendment on the website referred to in the
Scheme Rules provided that (except insofar as such amendment is required by
law} such amendment does not reduce the Guarantor's abligations to the
Beneficiaries in a manner which is prejudicial to the interests of the
Beneficiaries in respect of any subsisting Guaranteed Liability.

Notices

7.1.1.

Any notice or other communication under this Guarantee shall be given in
accordance with the Scheme Rules.

Governing law

8.1.1.

This Guarantee is governed by, and shall be construed in accordance with, and
any matter related to it is to be governed by, the law of New South Wales.
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Executed as a Deed.

Signatures

SIGNED for and on behalf of the
Commonwealth of Australia by:

The Honourable Wayne Swan MP,
Treasurer

In the presence of;

Av\()\f £ \«) TL\_DV\,""—S

Name of Witness

Signature

%_\

Signature of witness

Deed of Guarantee
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**Facsimiie Version***

Australian Government

Guarantee Scheme for Large Deposits and Wholesale Funding

Certificate No. ANZS00151 Date: 2/12/2008

The Commonwealth of Australia hereby certifies that the liabilities, the detalls of which are specified in the Annex to this
Certificate, are Guaranteed Liabilities for the purposes of the Deed of Guarantee executed on behalf of the Commonwealth of
Australia which takes effect on 28 November 2008.

Signed

W

Authorised Signatory

Annex
Type of Liability: SHORT TERM WHOLESALE

Eligible Institution: Australia and New Zealand Banking Group Limited

Instrument Nama: COMMERCIAL PAPER
Currency: AUD, CHF, EUR, GBP, HKD, JPY, NZD, USD

Identifier: Program Name: ANZ US$10 Billion Eure Commercial Paper Programme

Total Issue Size: USD 10,000,000,000

Notes may be denominated in the above mentioned currencies and any currency freely convertible into
usD.

Product: Euro Commercial Paper Notes (ECP) with indicative maturity from 1 day up to 365 days.

Guaranteed securities are issued under an Information Memorandum which refers to the issuange of
Guaranteed Euro Commercial Paper Nofes.

Depository: A Common Depository for Euroclear (Belgium) / Clearstream (Luxembourg).

{nvestors in the Guaranteed Euro Commercial Paper Notes will be issued with a Form of Global Note on
which it is specified that the Notes are guaranteed by The Commonwealth of Australia.
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