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consequently taken to bw of 1y Bloomshury Squasc
London even though he sheeps clsewhera 5 létenborough
v. Thompson (2 H & N p. 559). A considerable time
would elapse before an affidavit could be obtained
stating the precise residence of thu witness.

His Howor :—

The case cited is not conclusive,  “This Courl,
moreover, has established a practice which diffurs
from that which obtains in Bngland.  ** Residence”
has always reecived the meaning of the place where a
person sleeps. 1 shall grant the motion subject to the
filing of an afidavit of the exact residence of the
second witness.

Proctars for applicant, Blede wd Riyyall,

[See in accord in re Cook 6 ALT 117.]

1w vHEWILL oF Epwant Horraam, Dicuasin,
— soth August, 1888,

Pructice Probate —ddministration e.do. gronted by the
vegistrar—Undversnl leguion-—No  dobla—Adminzs-
tration bond dispensed widh.

Motion on behalf of the administratrix c.fa for an
order that the administration band be dispensed with.
The testator by his will dated the ryth April, 1883,
gave all his property to his wife Norah Hoffimann, but
appeinted no executors,  He died on the same day.
The property being under £s5oo, the registrar had
granted administration 6.t to the widow Norah
Hoffmann. .

Coek in support—The widow is universal legatec :
the property is small, and it does not appear that there
are any debts, Under such circumstances the ad-
ministration bond has been dispensed with 5 fu the
Wil of Claaes Dokrmisnae (7 VLR (LP.M) 18).

His Howor—T will grant the motion, as there de
not appear to be any debts, and as the widow is uni-
versal legatee.

Proctor for applicant, £, d. Smart.

Before Holroyd, .

In THE WILL oF Epward Javes, DiEcraskp.
zoth August. 1388,

Practice Probate—ddminestration
testator entidled for life or walil muwrriaye, venuender
to children-—~Sureties not dispensed with,

Motion for administration with the will annexed
(dispensing with sureties) to Elizabeth James, widow
of the deceased.

The testator died on the 1oth June 1888, leaving a
will dated the 1oth November 1883, whereby he de-
vised and bequeathed all his properly in such a way,
that his widow should have an estate for life or until she
shouid contract a second marriage, with remainder to
his children as thercin set out. He appeinted no
cxecutors,

MucDermotiin support:— Administratione.f.a. should
he granled dispensing with surcties, Inthe case of {n

lh&m—\\] @Mkﬁwﬁbd

edot——Wadow  of

ve Cooper (1 WW. and A’B. (E. and M.) 068), which
exaclly resembles this case, an ordur was made for
administration e.i.e and surctivs were dispensed with.

HoLrovn, J—I do not see on what principle sure-
Hes are to be dispensed with in cases like the present,
I shall grant the application lor administration, but
shall require the bond to be cxccuted in the usual
manner.

Proctors for applicant, Westley and Dewtine.

SITTINGS IN BANCO.
taly 1o 11 12 13, Sep. 3rdd

Bedore Higinbothaun C. ., Williams, Holroyd, Kerferd,
a’Buckett and Wrenfordsley J.1.

Crun Traxs Tov v. Muscrove

Aliens—det of State—Soveraiyn Shtde — Provoyobise uf”
schuding alivnws—Loss of prevogetice by Dosresteedr.

Constitution — Constitution Statufe 18 & 19 Vie e 59
— Gonstatutson det 19 Pie—Responsible Gueerinent
Clovernor—Commiysion. and Tnstructions—MHeatlers
loead o Victorin—Chinese Dnmigrants dct 1865 Yo,
260 @l Chinese Tmmigrants Restriction det 1881
Ko, 723.

Where an alivw being o Chinase smmiygrant widion the
mseaing of the Clinase Dnondgraads dets 1805 reoud
1881 1cuy pnevented from fowding by the Cullector of
Customs iohwose med was cwethearised rodified end adapted
by the Comnsissioner of Trades wud Custums ey
Mujostsfs  Rosponsible  Misvistor and hy Hor
Mgestsf's Govarnanent for 1etorin.

Held i — Phat the jurisdiction of the Cowrt was nut
ostod by the plee that the del comgebrined of was
an e of Steds whick bsing @ wrongful Act dons tw
@i alien i3 o challenge to war or aa fnvitation tu
breat and s ondy be authorised or rebified by a
Svrersigie State o by svme agend anthorised by the
Sorercign on thet behelf.

Hetd (by the magortty of the Court, Willicis Holroyd
& Beckett, wnd  Wrenfordsley  J.J). That  the
amerogative of cacluding aliens sven if emistent in
Bughind cred ever if 1€ be local to Vielorie aund nof
controlled Iy the Chiness Imanigragion dcts con wot
bu exereised heve by the Governor of VYicturia ather
with or withowt the adcice of his Respousible Minasters
or by Respoesible Mindsters alvig wosmuch as the
powers wud prevogeiives evercisable in Vetoria wre
Tonited by the terms of the grand and neither the
Clonstitution Aot nor the Governor's Commission and
Tnstructions condain sweh a proroyeative,

(By Hotrovp J.)  Zhat the vight of eacluding alien
Srieuds if it ever existed @ prrt of the prerogatii
in England has been vecluded by Constitutional

mr-'afﬁ’m -
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weserys foerdeiing 305.% s,

{ By the nrénority of ﬂ:.-:: Conert 1[?,_91.'.»_,‘,')_0411,‘:;,111 CJ (,Md

C Wenferd J.) That this preroyadiee i erestent in Fongyp-
Baaeed, 13 mol condrofled by the Cliness Iminagrant
ets which yive the Tauniyrant no siatulory right to
Lend, is not part of the Preroyatioe of peace and wir
or conbrery to any rnle of Interndsonal Law,; theot
it pussed by the Constitution Act s o nccessiry
ingidit of self guvernmnend in this colony and g0 frow
s i1 mny be nucessiry for the welfiere ad  protection
of the prople of Fectoria it @5 ewercisable by the
oo e whom il 18 vested by Lo on the wdoice
o) Rusponsible Mivdsters and his aequicsconcs s
sufficientty proved by the rotendion of Ministers i
afice ; rond thai the rule of “uberpreladion eopressio
sonties cushusio est allerius shorded ot bo applied whore
the intention of the Statule apperrs to Jorbid it

(B3 Kurimizro, 1) —Lhat the plaintifl has wo vight of
aetion o the Juriher grovad that he wes here
Hlegally and in viokation of the Chinese Lnmiyrends
Aets, 1865 and 1881, ax o naeanher of tmatgranils o
cavess of Lhe awmber allowed by the Stalule wore
brawght by the ship.

{Per Hrcinsornam, C. 1.,) = The Constitrtin Aot T

" ihe only sowrce of the public ruhts of prople of
Victorin, and the design of the framers of the det of
w complote system of self-Glovernnent  hos  found
nelequete thouyh obscrrs legrd  epression theerain,
The tiva bodies ereated by the Aet, the Gurernment
and Partiament, have co-ordinale aud iateryelated
bl distinct functions.  The Faweutive (favernnend
are respomsible Lo Porlumet, and alone, have ithe
right o guide and control the Governor in the
wbsoncs of his stafudory powers, with vegard to the
internal affairs of Victoria. Subject o the approval
of Parliament and so frr as i fuconsistend wibh
any Stalute lww or treaty, the Fuecnites  Govern-
ment have w leyel vight and duty fo dv all wets
necessry or expediend for the proper administadion
of the loaw, the conduct of public affairs and the
seowrity, safely, ond welfare of the people of Vicloria.
The question whelher a puwer wiey be mecessary Jor
the Guoerement Lo exarcise, is for the Cowrt, the
quesiion whether the occasion S ibs exercise las
wrivere 35 for the Govermment, who are raspoisible
ondy to DPerlioment. Al prevoyatices in  Fictoria
are vested n the Governor, to be evercisal on the
adeics of responsible Mintsters and for all prorpases
within the Constitution Act, he 4 the local sorereign
of Vietmia, Those provisions in his ClIRnLSKLUT
e amstructions whick prurport o cONYey putlers
wlready conveyed by ihe Act are vord, and others -
consistend with the Aet ave illeyal.  The Court is al
liberty in consiruing the Act to consider the special
qualifications of the framer of the Bl and the
Fistory and esternael circumstances which lod tv ils
circtmend, and jor that purpuse fo comsull any
‘anthentic, public or historical docwinents.

{Prr WiLLiams, Horrovp, and a’BECKLTT, I 1—

Phe proper wway i consirwing his or aiy other

Act of Parliament 1s to ook af the Act itself and nol

at speeches or despaiches.

b

{Prr Wrnnians, 1) —"The prineiples of inlerpradnlion
that all swch powms as my be necessary o the
working of @ systum, and without which the system
itself” would have wo vitelity should be iwferred,
showd § not be whused to create o primary powsr. The
cxarciss of the prevogniive of mercy in thas colony
2ot dericed from the Constitution det but fiow other
NOWTCOS.

i RonrovD, | )—7In futerproting the Constituton dot

it ixthe ingentiunof the Dnperiel Paricenent that sho wld

e sowght_for, aed the moawim * sepressio wiius est

neclusio alterius, showld be rigidly applicd since the

Grown is not bowwd or @ prevogedive affseted wunlsss

epressty mentioned. 1 is nob e conclision of law

ert Her Mivisters ratificntion’ @ Ier Majesty's
vatificalion, bul ody o preswnption liable 2o bu
rebudted., As the penadty wiuder the Clinese Tusnvigraaet

Aets for hringing « nwember of tmmigraals in excess

of the stadwdory wunder, fy fmgpased o the master,

the inpnigrant 15 legally here, though  illegelly
bronght here.

{Prw 2’Brekirt, J.)— Besponsibls Gocernment fhuts o
definite comprehensice mersgt ey and responstbility
miery vllach To persuns hesiig poiers striclly Hardted
and its voereise dues nob indicads the outent of the
authority from whick (& arises. The tmplication of
assent by the Cwown frowe the continuance of
Ministers in office can only arise as to dets which
Mindstors can leschdly do as such,

(Pur WrENFORDSLEY, J.)—1The  prerogatios right af
the Crown to kesy vnt alions still eaeisis, althowyh its
exercise wmdy by the custom or Degisebice aciiun
of maodarn tones be subject to Tinpuerial AWiasisterial
Lesponsthality.

Points of law raised by the pleadings referred to the
Full Court by Kerferd, J.

The following is the statement of claim :—

r. The defendant is and was at all times material to
this action Collector of Customs within the meaning of
the Chinese Act, 1831, .

2. The plaintiff was an inmmigrant ariving from
parts beyond Victotia within the meaning of the Chinese
Immigrants Statute, 1831.

3. The plaintiff on or about the 27th day of April
arrived in Hobson’s Bay from parts beyond Victoria on
hoard the ship Afghan, the said ship being a Drilish
ship, and one George Roy was the master of the said
ship within the meaning of the Chinese Act 1881

4. The said master George Roy, offered to pay and
was always ready and willing to pay to the defendant
as such Collector of Customns as aforesaid in respect of
the plaintiff the sum £ 10, as provided in Section 3 of
the Chinesc Act 188t.  Yet the defendant refused to
atllow the plaintif to land in Victoria, and hindered
and prevented the plaintifl from landing in Victoriz,
and altogether refused and declined to receive the said
sum of £ 10. The plaintifi claims £ 1000.

The defence is as follows . —

1. The defendant says that he adinvits the allegaltions
in paragraphs 1, 2 and 3 of the statement of claim,
2. He denies that the master of the said ship of_

—
—
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fered to pay, or was always ready or willing lo pay, to
him as such Collector of Customs, or at all in - respect
of the plaintiff, the sum of £1o.

3. He denies that he refused or declined to receive
the sum of £ 10.

4 The plaintff was at the time of thy committing
of the gricvances in the statement of claim mentioned
a subject of the Emperor of China and owed allegiance
1o him and was not a British subject ; and  that whilst
the several Acts of the Parliament of Victorin men-
Lioned and referred to in the second  pasagrajih of
the statement of claim were ia full foree and unrepenled
the: plaintiff was a Chinese imm israntwithin the meaning
of the snidstatutes, and as such immigrants had arrved
in the Port of Melbowme in a certain Liritsh vessel
called the Afghan of 1439 tons measurament, which
said vessel had so arrived in the said Port with 268
Chinese immigrants on board, being 254 more Chinuese
jmmigrants than underthesad statutessuch vessel could

lawfully bring into the said port ol Melbourne ;
And the defendant further says that he had

ceceived instructions previous to the armval of the
said ship from the Commissioner of Trade and Cus-
toms, as and being the responsible Minister of the
Crown ior the Colony of Victoria, charged and cn-
Lusted with the administration of the laws of the sud
colony relating to the Customs and immigration, that
there was an apprehension on the part of Her Majusty's
Government for the said colony that a large influx of
Chinese into the said colony was imminent, and that,
in the opinion of the said Minister and of the said
Government, such influx would be a danger and
menace to the said colony and to the public peace
thereof, and to Her Majusty's subjocts residing therein,
and would be in a high degree detrimental to their
inkerests, and that, in the opinion of the said Minister
and of Her Majesty’s said Government, it was for the
advantage of the said subjects so residing in the said
coleny, that such influx should be prevented, and no
further Chinese, other than such as ave British subjects
should be allowed to enter the said colony, and that
ihe said Minister and her Majesty’s Government - had
determined to refuse Lo permit any Chinese other than
such as were DBritish subjects to land or cnter the snid
colony ; and such instructions, opinions and determi
pation had been before the commilting of the said
urievances by the said Minister and Government con-
municated to the defendant, wherefore the defendant
in obedience to such instructions and determination as
wuch officer of Her Majesty’s Customs as hereinbefore
mentioned by command of our lLady the Queen, 1e
fused to permit the plaintff to land in the said colony-
of Victoria, and hindered and prevented him from so
landing, and wholly declined and refused Lo receive
the said sum of /10 mentioned in the 4th paragraph
of the statement of claim.  And the defendant further
says that his said acts in 50 wholly refusing to permit
the said plaintifi to land in Victoria, and in se hinder-
ing and preventing him from landing, and in refusing
io receive the said sum of £10 as aforesaid, were by
him subsequently reported and communicaied to Her

THE AUSTRALIAN LAW TIMES

NOTES OF CASES
15th Sept., 183K,

Majesty’s said responsible Minister, and were by him
and by Her Majesty’s said Government ratified and
approved of as being acts of State policy.

‘T'he plaintiff, in his reply, joins issue on paragraphs
2 and 3 and the whole of paragraph 4, after the figures
and words “ 1430 tons measurement.”  He will object
thal paragraph 4 is no defence as even Her Majesty’s
said Minister or said Government could not legally
prevent the plaintifl from landing.

The following is the order of Mr. Justice Kerferd,
yeferring the case to the Full Court :—

Upon hearing the solicitors for the plaintif, and
vpon reading the consent signed by the solicitor for the
plaintifl and defendant respectively, it is ordercd that
the action he determined by the decision of the Fult
Courl on the arguments of the questions of law raised
on the pleadings herein, and that the said questions of
law be set down for argument before the Jull Court,
the defendant consenting to such questions of law being
argued and determined.  And st s further ordered that
if the decision of the Full Court upon the sajd gues-
tions of law shall be in favor of the defendant, judg-
ment in this action shalt be entered for defendant, with
costs to be taxed ; and that if such decision be in favor
of the plaintiff, the daniages (if any} be assessed by a
judge of the Supreme Court, and that judgment shall
be entered for the plaintiff accordingly, with costs to be
taxed, subject only in both cases to the right of appeal
from such decision and judgment to Her Majesty in
her Privy Council. This order is in no way to imply
any admission of the facts of the case as raised upon
the proceedings herein, except so far as is necessary for
argument and determination of such law points.

The Court intimated that they would hear more
than one counsel on either side. : )

Dy, Mudden and ify. Hodges (for the plaintiff). The
case divides itsell into two branches, the first having
reference to the  Chinese Immigration Acts of 1305
and 1881, Nos. 239 and 723; and the second is
assuming that the power mentioned in the plea had
ever existed in England, or exists now whether the
Government of this colony could take the same steps,
and do the same Acts wineh Her Majesty in -England
could do.

The important sections of the Victorian Statutes
are Sec. 3 of No. 259, and secs. 2 and 3 of No. 7z23.
The plaintiff claimed that under these seclions he had
a statutory right te land in Victoria on payment or
tender of the poll-ay.  [2’Brckzrr ], Can you con-
tend that the object of the Statutes was to give the
Chinese a better right to Jand than other aliens ?]

There is no prolihition against their landing, only a
condition precedent and as was only fair it was pro-
vided thal in case an excessive number were brought,
the master who did, and not the Chinese who did not
know our taw, should pay the penalty of £ 100 for
each one in excess. At least the number mentioned
in the Statute should have heen permitted to land and
it was not suggested that the plaintiff was not among
the first to present himsell.

Coming now to the main branch of the case the
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arise whether the prerogative of ex-
existed in England 2 Whether &f
it did exist it did not not constitule part of the
prerogative of war and peace? Whether it has not
been lost by desuctude? Whether what was done
there was an act of Stale? Whether this prevegative
if it existed here could be exercised by the Governor
with the advice of the Exccutive Council or by
Ministers alone?  And lastly whether it would be
excreised bhere when the Legislature of this country
had passed Statutes which control i? . )

The statement that this prerogative exists in Chitry
on DPrevogafive p. 49 : Dlackstone 170l 1 90 250 werc
hased on a passage in FPaflendorf 3k 111 ch 7 p 252,
Tt this passage did not bear out the statement in
Chitty and it must be remembered that Puffendorf
was no aulhority on Inglish law as he was not an
snglishman and his treatise was not a legal one. o
Conams’ Digest Vol. V11 p 45 it is stated that a sulyject
of a king in amity may come into the Kingdom without
license or safe-conduct though a king in amity
or his ambassador who is prover cannot The
came distinction is  found in 4 Cole p. 30
[HIGINBOTHAM C.J. The words “in amity” sccm

questions would
cluding alicns ever

m
1o show it helongs to the prerogative of peace and
war]—If the prerogative existed such a searcher for
uncommon things as Comyns would surely have found
it. The prerogative has not been exercised since the
lime of Blizabeth in 15771, 1574, 1575 {(Mey/s Const
ist. 1ol 2 p. 206.)  In 1793 In thc debate on the
first Alien Bill it was vehemently denicd  that such a
prerogative ever existed or if it did whether it had not
fallen into desuetude (34 Parl. Debates Hansard 10065)
and in the course of a debate which took place in
July 1816 on the sccond Bill it transpired that there
was not a single instance for 500 years, where the
prerogative had been excrcised (Parl. Debates, Hansard
Vol. TV of 1816) and a more potent criticism on its non-
existence could scarcely be suggested.  Again on the
¢ discussion of the Jast.act 11 and 12 Vic. ¢ 20, which
was passed for the exclusion of a single persen, Sir
Williamn  Molesworth said that since 1793 this pre-
rogative had been opposed by every man of note in the
Liberal party ; that neither Charles IT James IT or
Willizm TIT had ever dreamt of claiming it though
- they must often have longed for it; and that it was
¢ opposcd to the practice and spirit of our ancestors and
constitution and to the recorded opinion of every
high authority on the Liberal side of the House. 1t
was true that Lord Ellenborough and perhaps Lord
Eldow were of opinion that the Crown had this pre-
ropative but Versyih in his Cases on Cowstiiutional
Lmo p. 181 says Lord Ellenborongh's opinion is not
.the taw of England. Why otherwise was it nccessary
to pass these Acts of Parliunent to exclude aliens ?
Professor Dicey in his work on the LZuw of the Con-
titution p 339 seg. says that the cxccutive cannct
xcept under a statute expel any alien even a murderer
m England but that there are times of tumult and
vasion, when for the sake of legality itself the rules
“law must be broken and the Ministry must Lrust for
otection to an Act of Indemmity. Forsyih g 509

says the exceutive cannot seize an alien and dehiver
him to a Foreign Government. {Higinbotham C.}.
Ihat is different from mere expulsion and can only
be exercised under Extradition lreaties and Acts
recognising these treaties.] It is significant that
Chitty deals with this prevogalive under the prevogative
of peace and war.  See also Bacm's Abridygment I're-
yoyalive p. 451.  Forthese reasons it iz submitled that
the prerogative never did exist that if it did it has
become obselote and if it does exist it 15 part of the
prerogative of peace and war which admittedly we do
not posscss here.

The next question is whether this was an “ Act of
Grate.” Tar definition sec Steplien's Digest of the
Crimiual Law of Fuglond Fol 31 p. 61, Theleading
cases are HSuron v, Devman 2 10x. 167 and Soereteny
of State for Judia v, Famechea Boye Sokaba 13 oo,
PCC 22, Acts of statc only apply toacts which aflect
forcigners and which are’donc oulside the jurisdiction
by the order or with the ratification of the Sovereign
herself or as in the Indian casc of some one
to  whom full powers Thave heen delesated
by the Sovereign.  Tn such cascs the jurisdiction
of the Municipal Courts is ousted and the right of
action heecomes merged in the International Right
(Feathers v. Reg., 6 1. and S 257.) As between the
Sovercign and his subjects there can e no such thing
as an act of state {Stephen's 1ol 11 p. 65.) But in
this case the plainGil being an alicn was on hoard a
Tvitish ship within a Victorian harbour, and aliens in
the colony have under the Aliens Statute No. 250
equal rights with British subjects with the exception of
certain rights which were specifically excluded, such as
voting for members of Parliament. [Higinbotham,
C.J—That Act was only passed for the purpose of
enabling alicns to hold real cstate in the colony.] An
Act of State was cquivalent to a challenge to war, and
required to be ordered or ratified by persons who had
authority to declare war or to hear diplomatic repre-
sentations for the purpose of avoiding war. Such an
act being avowedly and admittedly llegal and donc
enly in great emergency was wholly independent of
prerogative which was an operation of law. It was
extra-territorial, but the disabilitics of aliens within the
colony had heen ane by one removed, so that now an
alien who came within any part of the British domin-
ions and subjected himsell to the laws was cntitled to
thewr protection (2 Steplen’s Ceamentaries sth Ed. .
423.) This applicd to a person who was on board a
British ship cven though it was within the port of an-
olther nation {f8. v. Auderson 31 Cor C.C. z04.}
Supposing an Imperial warship bad (ired on the Afghan
while within Victorian waters could that have been
ratificd as an act of stale?  In the recent case before
the New South Wales Court, Dalley C.J. held that
where 2 Chinaman on board Lhis very ship Afghan
was prevented from landng habras corpus would lie
one of the grounds being that N. 5. Walcs was not a
Sovereign State (eap. Leoig Kum Syelney  Marning
Fieyald Masy 24th, 1888 ; eap. Lo Pak Sydney M-
ing Lferald My 18th, 1888). [Higinbotham, C.J.—
That case turned on the sclum to the writ.—1Te
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remainder of the decision was not necessary.]  If an
alien was entitled o that extraordinary ranedy why
was he not entitled 1o have his wrongs dealt with,
[Holroyd J. referred 1o Cockiner o Nationality, p.
149—""In respect of persenal rights an alien so long
as he remains on British soil is in the same position as a
British subject].  In both aspects, therefore, that this
was done 1o a person having the rights of a Briish
subject, and that it was done by persons who did not
represent a Sovereign State with authority Lo declare
war, this is not an act of state. Coming to the next
guestion, the plea in defence evaded cerlain difficulties.
1t did not say that the Governor-in-Council or the
Governor by the advice of his Ministers had done this
act, or that His Excellency had been any party to it
at all.  |The Attormey-General—We do nol rest our
case at all on any action of the Governor orany Order-
in-Council.  Our contention will be that this was done
by Her Majesty through her respensible MMinisters in
and for Victorin, who have been retained in office. ]
It is not competent for Ministers of the Crown in and
for Victoria to cxercise any prerogalive except through
the Governor, or at least with s acquicseence, and
even with his acquicscence, ministers could not exer
cise any prerogative of the Crown oulside the limits of
his commission, all other prerogalives heing vested in
the Sovercign Statc only.  There are indeed certain
prerogatives which envich the personal cstate of the
Savercign or are for the protection of the revenue
which, since the Queen is present in all her dominions,
apply by the very nature all over the Queen’s domin-
jons, such as the escheat or forfeiture of the property
of a person guilty of ueason and the priority of debts
to the Crown over debts to the subject in insolvency,
as in the Oriental Bank failure.  [Higinbotham C. .-
The debt in those cases is not due to the Sovereign
personally, but goes to the revenue.]  Such preroga-
tives s these are enforceable in the local courts, and
are contra-distinguished from prerogatives of Govern-
ment as the right to convene or dissolve Parliament,
the right to confer titular distinctions, and the right to
declare war. Colonial Binisters had not the right to
exercise these, which might involve the Empire in war
or seriously embarrass its administration.  They could
only be excrcised by 2 Sovereign Stale, or a stale to
which they had been delegated expressly. A Sovereign
State must not be dependent (Wheatan 2ud Fd. g
58) and a colony was dependent (Halleck 1t INTER TR
fi5.) ‘The Victorian Parliament is a non-sovereign
legistative body, and buars distinclive marks of legis-
lative subordination {eey p. g5« feg. Colowiad La
Act 1865.) “Fhe Imperial Act authorising our Consli-
tution Act, which is a schedule 1o iCis 38 and 19 Vie
¢. 55 and the Acts referred to in st are 5 and & Vic
e y6; 7and $ Vie o 74 r3and 14 Vie. ¢ 59 That
Imperial Act made our night of legislation suljeet to
certain reservations and the Tmperial Parlinment could
if it choose repea) our Constitution and  freat us as a
Crown colony. “The very essenee of a prerogative in a
Constitution such as ouwrs 1s that it must be escrals-
able only by the Sovercign.  There are certain things
that can only be done by the advice of the lixecutive

Council, but the prerogative s in the keeping of the
(Jueen hersell. Faen the Lord Chancollor in the de-
bate in 1793 said that this prerogative il it existed must
e cither in the King in Parlinment or in the King
alone.  [Kerferd J.—In the present reign it has heen
Jaid down that the excreise of the prerogative can only b
by advice.] Inthe New South WalescascetheChiel Justice
said thal there wasnomherent sightinthe K g loexclude
aliens and (hat the powey if it existed was personal (o
the King and could not be delegated Lo the Governor o
Government of a colony.  In the Governor's com-
mission and instructions only 1wo prerogalives wore
given to him  namcly those of  summoning and
clismissing Parliament, and of mercy, and 1if he differed
from the exccutive council he was instructed to ox
ereise his own judgment.  The former from its very
nature he must exercise himsell.  {KerrrErn J.—The
incoming  Ministry are answerable for his acts.}
[Lherc are many things 2 (Governor can not de
such as assenting to a certain class of bills that is he
can not go behind  his commission which is his
power of attorney and which expressly imits his power
and ke may act as between himsel and the (Queen
in some cases contrary 1o his minister’s advice though
he might bring about a  very pretly quarrel.
[HiciwnoTHanM C. J.-—0On what legal foundations are
those instructions based cxcept as to the instructions
for the reservation of certain bills mentioned 1n the
constitution act.}  He could he removed if he did not
obey them. 1f the Governorcould not excreiseihis prero-
gative a fortiod his ministers could not.  In Mwsyioer
v, Prllido s Apb, Ca. 1oz it was held that a (Governor
of Jamaica, had no delegation of sovercigh authorily
anless it was giver him by his commission. [Wrsnians
J—1Is that applicable here? Supposc a constitution
has been granied to o colony which has a Governor
acting with the advice of his respansible ministers by
the Impeial Act, and then a Cormission  less ex-
tensive in its powers were issued which would prevail ?
The act of I'asiament would prevail but thal case it
not applicable.  |Hisronwas C. |.—Jamaica had a
comslitution and a very ancient one.  WILLIAMS |-

Vou must show that the commission is not incor-
sistent with the Constitution Act in 1his Colony. Krr-
FEirn J— And that the statute  does not confer upen
the colony full and absolute power in Jocal matters. |
Tt is certain that it confers no such power  foapressia
windas st cvefusio altesie, The right o exercise this
prerogative is given neither 16 his CGovernor nor his
ministers by the Act. The Constitution Act did not
make the Governor a Viceroy.  In this case knowing
how  Tmperial interests were involved he might have
refused his assent to the exurcise of this alleged pre-
rogative.  Alinisters il they wished (o art without him
must show their source of authority.  The ultimage
conirol even when sclf-government had heen granted
to the fullest eacent to a coluny remained in the -
perial Parlimment. [ Fedd Davtiamendary (Vevernment
i1t the Jivatisk Cudearses, 34 04 seq..] as in the  cascs
of the relations Lo forcign states the formation of trealics
and ailiances, the rateralisation of aliens, the declar-
ation of war and peace and all regulations affecting the
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disposition of the Imperial military furees and the
resent case is inchaded in them.  Todd states that
the Governor was not bound 1o follow his Minister’s
advice where contrary to his instructions except where
the emergency was so great ihat he committed a con-
fessedly illegal act trusting o an acl of indemnity
afterwards.  If heand his Ministry did not agree cither
the resignation or dismissal of Ministers must ensuc
and he must endeavour to get a new  Minstry.
[Higinbotham C. J.—That is merely an interesting
statement of facts as they presented  themscelves to the
writer and his views upon them and not a legalautherity]
e are treading an unknown path fo a certain extent
and any light is welcome especially from a- man well
competent to judge.  See also /7l v, DBiyye, 3 Moo.
PCC, 465 Cameron v Ayle 3. Knapp 332

Lastly the New South Wales Court said that the
Chinese Immigrants  Acts were mandatory on the
Collector of Customs who was bound 1o take the poll-
ix. The Acts did not impose a penalty but conferred
a right.

The Attorney-General {(ifr. Wriven), ifr. C. A
Smyth, and M. Bex (for the defendant)—The issue
before the Court is whether the Government of Vie-
torin cau in any case and for any purpose prevent
forcigners from Janding. Ifit were the Jaw that for-
cigners had the right to land, whatever public reasons
the Government might have for preventing them, it
would lead to véry serious practical consequences, and
deprive three-fourths of the Dritish Empive of a nght
which belonged to cvery nation. It was said on the
other side that an Act of Parliament coeld be obtained
in case a cargo of forcign convicts or pirates were about
to land, but the answer to that was that Parliament
might not be sitting.  [Williams ].—The Government
in casc of emergency might do an unlawful act and
trust to a bill of indemnity.] Suppose the Govern-
ment here bad notification that war was imminent be-
tween Great Britain and Russia, and 2 cargo of
Russians came to the Heads and proposed to setlie
near the batteries, couid not the Government prevent
them ? According to the other side they would have
a right to land, and if prevented a right of action. Tt
is submitted that every nation has a sovercign right to
interfere with aliens ox foreigners cnicring its domin-
ions ; thal this sovereign right is under the English
anstllution vested in the Queen ; and that this Sove-
reign right is exercisable in and {or Victoria by Her
Majesty’s Government for Victoria.  Every nation has
the right vested in some organ to prohibit {oreigners
entering its territory ( Kend's Comurntaries Vol 19, 37 5
Lhillimords Internatioead Lew, ol 4 po 2, quoling
-Il?}tﬂ_m'i_']bo'd Fol. 1. p. 260, 2nd Ed.; Vattel Law of
J\ ations Bk 2 ch .7 p.16g; Cresy's st Platfiormof
iImcrual-muai Lo, p. 196).  In fact the old principle
that an Englishwman’s house is his castle applies to
gauntry in International Law. The passport sysiem
f Europe is an example of this right, and so is the
< gothcxllt lEngli:shmcn are not allowed to go imta China
Li'i'-h) nd the treaty ports under pain of three months

mprisonment.  This right is a national nght, and
9es nol come under the peace and war prerogatives.

No doubt some text writers as & matter of mere topo-
graphical arrangement put it under this heading because
it is most frequently excreised in war, but its founda-
tion was the right of every country to keep its empire
to itself and live its life i its own way. Under the
Faglish Constitution this is lodged i the Sovereign,
(Chatty p. 49 Fel. of 1820 ; Blackstone 1ol I.op. 25g.)
There were very good reasons why this prerogative had
nat been exercised in Bngland for & very long time.
Lord Eldon in the debate of 1793 pointed out that
the Alien Tll was necessary to provide machinery for
carrying out the prerogative of the Sovereign (Hamsard
Vol 34 p. 1o66.) [Holroyd J.—Do you make any
distinction between landing and entering?  These
Chinamen were really in the country through being in
port  If your contention be correct it would justify
you in seizing these aliens in Collins-street and expell-
ing them.] ‘They broke the law in entering at all.
There is o distinction hetween sending an alien out
when he is settled and forbidding him from coming
into the country at all.  [Higinbotham C.J.—In Inter-
national Law there is a distinetion between entering
the port and landing on the soil of the country.  Ker-
ferd J.—1In the Chinese Immigrants’ Act Scc. 2 uses
the words ®shall arrive at any time in any port ;" Sec.
3 “shatl be permitted to land ;* Sec. 4 “* shall attempt
to enter this colony.”] There were numerous authoii-
ties to show that the Government could turn aliens
out, and that is further than we neced go.  Lord Ellen-
borough in the debate of 1793 {(Honsard Vol. 34 p.
1070) declared his decided opinion that the Crown
posscssed the prerogative of sending aliens out of the
country, and maintained that such prerogative belonged
of right not only to the monarch of  England,
but to the Sovereign of cvery country. For
syth, who disagrees with this at p. 781, cites no zuthor-
ity for nis statement.  Sir Edward Northey, who was
Attorney-General in 1708, and a very eminent Jawyer,
was of opinion that if cerbain Romish priests were
aliens they conld be compelled by law to depart from
Maryland (Forsyth's Crses on Coastitutional Law p.
35). The Alicn Acts ware only passed to provide
machinery for the exercise of the Sovereign prerogative
and they recognised its existence. Sec. 33 Geo. IIL
Chap. 4 Section 7 recognised the prerogative to exclude
aliens {from landing, and ouvly provided machinery,
while Section 18 gave the pawer to order alicns to live in
a particular place. A exactly similar power is given to
the Governor-in-Council by Act No, 250. 5o also the
preamlde and sections of 56 Geo. 115 Chap. 4 Section

7 recoghised the prerogative and merely provided more

efficacions means [or enfercing it If the prerogative
existed then the merc Jact that it had not
been used for years did not deprive the Crown of
its right,  England prided hersell on being the home
for all nations and so there swere few occasions in
which it has been necessary. VWould the prerogative
of declaring war he lost if the nation were for many
years at peace? A striking instance to the same effect
was the claim recently made by the Crown to the gold
recently discovered in Wales. S_o in the case of the
Army Purchase Bill in 1871 which did not pass on¢
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of the Houses the Sovercign inlervened and excrcised
the prerogative and abolished purchasc in the army by
Royal warrant.  {See also 5 Canwing’s Speech p. 205.)
The provision in Magna Charta as to the protection of
foreign merchants was put in because King John had
abused the prerogative by worrying them and sending
them out of the Kingdom and it only applied to cases
where they were not publicly prohibited beforehand
(Cockburn on Nationality p. 13¢.)  There were num-
bere of instances where a prerogative undoubtedly
existed where the Crown had asked Parliament to
cooperate in providing machinery for specially enflorc-
ing it.  Such was the Gunpowder Act 29 Geo. 1T ¢ 16.
Unless the prerogalive was cxpressly taken away such
Acks did not affect it Lord Colendge had said that
an alien has no absolute right of asylum and that any
country may expel a foreigner ({n e Voodall Tines
Law Keports May 16 1888) It is not corrcct as
stated by JWay that the prerogative has not been
exercised since the time of Elizabeth, and it had been’]
freely exercised before that.  King John granted
a charter allowing the Jews to reside in Eng-
land (Maddock’s Hisiory of the Euchequer Chap.
VII Sec. 8.) 1In 1290 Edward 1 cexpelled the Jesws
by proclamation (Zangard Tel. I1L ¢ 3 p. 254). Queen
Elizabeth turned out the Spanish Ambassador and
other Spaniards, not Ambassadors (froude  Tol.
XI p. 620 cf. seq) In 1837 a My Adam was
expelled from Mauritius under an order of the Gov-
ermor-in-Council and this was held good by the Privy
Council (Re Adren 1 Moo P.C. C. 460} In that case
Mr. Adam had enjoyed the privileges and cxercised the
rights of 1 person domiciled in the island [\VWren-
fordsley 7. That was under French Law. Mauritivs
is a colony by conquest, Victoria by cccupation .
Here as there it is an executive and not 2 legislative
act. There was also a recent case of expulsion from
Jersey reported in the Tiars of 17th October 1gth
and 26th November 1855 when a number of Freach
refugees were expelled by the executive for publishing
outrageous libels in a newspaper which they had
established—TUnder the English constitution the right
to do this Executive Act is vested jn the Sovereign
in whom all executive authority centres. It is un-
doubted law that the Sovereign makes war or peace,
cedes territory, sends and receives ambassadors, makes
treaties, grants safe-conducts, commands the army and
is the fountain of justice. Delolme on the English
Constitution p. 63 Fd. of 1853), Lord Brougham
speaks much in the same words. By the writ of ne
emewt regne which issues in the Sovereign’s name she
can prevent a foreigner leaving the kingdom e fortiors
she can prevent a forelgner entering it Her Majesty
iz the Chicf Executive officer of England and the
mouthpiece of the country as far as foreign nations are
concerned {Craasy’s Fivst Platform of Tadernationdd
Law p. 101; Tarring on the Law wvelating to the
Colonies p. 15.) The Crowrn must act on an
emergency and  without reference to an Act of
Indemnity and there might be no time to consult
Parliament which might not be sitting.  An Act of
Indemnity is not required where aliens are dealt with

but only in the case of subjects.  Lvery cmergency
must be met as il arises and we must nol let our
neighbours acguire a giant’s strength first { Chensy p.
281 quoting Vattel.) “L'he next question is whether
the prerogative is limited by the Acts passed by the
Victorian Parliament.  When the Statutory number is
excecded that is an olfence. [Holvoyd J. 1t is not
made an offence in the Chinaman—which would be
very unfnir—Dbut m the master.]  ‘The prerogative can
only be taken away by express words not by impheca-
tion (Clhalty on Prevogalive p. 3825 Meswell on
Stretactes p. 161 ). The Statutes impose restriclions on
Chinesc are nat enabling and give them no right to
demand admission and cannot possibly be construed
into an invitation.  The obstruction of an individual
Chinaman might be stricily legat though morally
wrong. He had no contract with the Government to
he allowed to come here and can nol sue an officer
of the Crown for obeying instructions to prevent him.
Can it be contended that by these Acts Chinese are
put in a better position than other aliens-—Such
legislation cannot control the presogalive

"The prerogative from its very nature is as vital herv
asin England.  (In re Balamea's Prosts LR, 15 Fy.
361 ; Barton v. Taylor 11 App. Ca. 1g9%.) Itisactive ai
over the empite and if the Queen had the right Lo pre-
vent forcigners entering at London she had the same
right at Melbourne. But the Queen personally cannotl
exercise any prevogative or do any public act. These
must be denc through the properly appointed agents.
Her judicial prerogatives could only be exercised
through her judges her political prerogatives through
her responsible Ministers (Taded's Parliamentary
Government of England T'ul. I pp. 169, 175 ; Hearn’s
Government of England pp. 118 124 126 162 2nd Ed.)

The prerogative could not be cxercised by the
Yovereign personaily it must be exercised on her
behalf cither by Her Majesty’s Ministers for Imperial
affairs or Her Majesty’s Ministers in and for Vicioriz.
It would be contrary to law for the former to advise
her with regard to the exercise of the prerogative with
regard to local affairs in and for Victorin. The Court
must take judicial notice of the fact that responsible
government is established by law in Victoria. In
Treeron v. Dewman, 2, Bx. 167, Baron Parke and the
other judges took judicial notice of the position of
Lord DPalmerston as Secretary of State.  No proof was
given as to who Lord Palmerston was, or what his
position was, or how he came Lo act on behalf of the
Sovereign ; but the Court took notice of the constitu-
tional relation existing between Tord Palmerston and
the Sovereign, though it was submitted for the plain-
H that the act of Captain Denman could not be an
act of the Queen, because Her Majesty knew nothing
about it. The knowledge and action of the respon-
sible Minister were held to be the knowledge and
action of the Sovereign, and it does not matler whether
the Sovereign knows about it or not. [Holroyd, }.
But has not the present Sovereign successfully pro-
tested against that assumption in the case of a Minister
who sent despatches on his own account without Lhe
conseni of the Queen.] The Sovereign can disimniss

Lo
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ner Ministers al any moment, but if she does not dis-
iniss them they are her accredited agents, and their
acts are hers.  Cameron v. Kyte, 3 Kipp, 332, is
not opposed o this view for that referred o a Governor
who has a limited authority; but a responsible
Minister for the Crown acis for the Crown in all
political 1matters. The act of the Governor alone
could not have bound the Crown in this case. In
Lugon v. Denanan, it was held that a letter written by
direction of the Minister was ample proof of satisfac-
tion by the Queen, and that it was not necessary it
should be under the great seal.  The only knowledge
proved in that case wasthe knowledpe of the Minister,
Ir the Sovereign disapproves of their acts she must
dismiss them, and then the incoming ministers, since
she can never act without advice are responsible for
her action. A striking instance of this is Sir Robert
Decl’s case.  He had o take the responsibility though
he thought King William 1V had made 2 great mistake
in dismissinghis Ministry, (Gledstone’s Gatherings Vol.
7 pp. £-34.) Coming now to the question of Responsible
(lovernment in Victoria.  The first section of the
Constitution Act, provided that Her Majesty by the
advice and consent of the Council and Assembly may
make laws for Victoria in all eases whatsoever. That
defines the lepal position of the Government and gives
them coextensive execution and administration of the
further on in sec. z of the Act, there are
references to Responsible Ministers and to officers
retiing on political grounds. in the Act No. g1
W he Officials in Parliament Act,” a slatufory state-
ment was given that there should be Responsible
Members of the Crown.  The colonial legislature was
cntrusted with all the details of local representation,
and internal administration (Despetch of Lord Juln
Russcll forwarding the Constitution Act zoth July 1855}
A responsible form of Goverment had been unequive-
cally established, and the Imperial Government would
not acknowledge any further responsibility for main-
tniping the internal tranquility of the country. (Des-
pateh of Duke of Newcastle 26th June, 1863.) There
was a distinct limitation of our power of self-govern-
ment in the direction to the Governor to deal in 2
certain way with certain bills presented to him. If
there was any further limilation Counsel on the other
side should show it, otherwise the goverament had
unlimited local powers. [ Williams, J.—Tave they the
prerogative of inercy to the same extent as Her
Majesty’s Responsible Officers in England ; if s0, the
Governor's commission is wlére vires so far] Most
undoubtedly they have, though they may not choose
10 interfere, otherwise persons might be hanged and
no one be responsible for it. [Higinbotham, C. iB
—Have they the prerogative of conferring titular dis-
tinctions.] That is doubtful. These titles are not
local but for the whole Empire. [Kerferd, J.—The
title of ** Honorable ” is limited to the colony.] That
Jis only atitle of courtesy like “Reverend” TIf Lhe
¢ Constitution - Actl gave certain powers to the local
Government any limitation in the Gavernor's commis-
ion or otherwise than a statutory limitation is illegal.
Higinbotham, C. J.—If anything given by the Con-

Jaws.

stitutional Act except the power to make laws?]

It gives responsible Ministers.—[Higinbotham, C.
J.-~That is a large area which may cover all the
powers of the Crown or only some of them.] It lies
on the other side to show the limitations. Afler a
colony has received legislative instructions, the Crown,
subject to the provisions of an Act of Parliament,
stands in the-same relation to that colony as it doces to
the United Kingdom, per Lord Westbwry, In ve Lord
Bishop of Natad, 3 oo, P.C.C. N5, 148. [w’Deckett, ].
— According to that contention Her Majesty could not
be advised by her Imperial Ministers to prevent
foreigners Janding in Victoria. “That might also give
rise to great inconvenience, In ease of an expected
war, would an Iinglish man-of-war, which under the
ingtructions of the Tmperial Minksters, prevented
foreigners from landing, be commilling an illegal act.]
No praclical difficulty would arise. The governor
could dismiss his Ministers if they were unpatriotic.
[Higinbotham, C. J.—The Governor as Commander-
in-Chief of the Army and Navy is not subject to
responsible advice.] We do not possess the power of
making war and peace because that is not local to
Victoria, but whatwas done here wasfor thetranquility of
Melbourne.  [Hotroyd, J.—That is not necessarily 2
local matter.] It is a local matter though it may have
Imperial conseguences, just as if the Government
removed, as they nundoubtedly might, all the Chinamen
{rom one part of the colony to another. Of course
there were cases on the barder line and ecach must be’
judged on its own facts. If the Queen had been here
and Lord Salisbury with her, neither of them could
have directed the Collector of Customs to prevent the
ianding.  [Higinbotham, C. J.—Unless she first dis-
missed her Victorian Alinisters.] This prerogative is
exerciscable only by the resident Ministers and it is of
no importance whether it s viewed as coming from the
sovereign directly, or whether it must be deemed to be
vested 1n the Govemor as a conduit pipe where it is
necessary for the good Government of Victoria.
[Higinbotham, C. J.—It is important to know if it
s vested in the Governor, whether it came to him
through the Act or by his commission and instructions,
beeause in the latter case it can be altered, modified,
or withdrawn, in the former it cannot.} At any rate
since neither the Queen nor the Governor has dis-
missed Ministers, neither of them can be dissatisfied,
and the Court will then agsume that it is done with
their sanclion. Tt is well known that the Home
Government was informed by cablegrams of what was
going on.  That this is a local matter is shown by the
Imperial Government assenting to our Acts of Parlia-
ment restricting  Chinese legislation.  So teo the
Naturalisation Statute 33 and 34 Vie. C. 14, gave to
each sclf-governing colony the power to deat with
aliens as it thought proper, and in purskance of that
our Aliens Act was passed. The naturalisation of an
alien was limited to the colony which admitted him.
Preventing these forcigners from linding gave no right
of war to China, it is only a malter of reprisal, but
even if it did the fact that it might lead to war does
not prove that it is not a local matter. The way in
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which the Shenandoah was trealed here was  cons
sidered a casus Dbelfi by the United States. [Higin-
botham, C. J.—In that case T can say [rom my own
personal knowledge that the Government of Victoria
had no beliel that they were advising the representative
of the Crown at any stage of the case. Wren
fordsiey, J.—If the Act were against the comity of
nations, and an indemnity had to be paid, the mnother
country would have to pay it. The Tmperial Govern-
ment might or might nrot ratify the action of the
colonial anthorities.]  Tven if a wrong has heen done
the plaintiff, who is not a Tritish subject, can not suc
for redress in our Courls of Law for an injury done to
him by an Act of State. Swest's Lusiz Disbionenay ;
Stepher’s, Vol. 2, p. i1l ; Pollock v Torts, . 4, Brerow
v. Downan, 23, Fe 167. There is no authority for
saying that an Act of State must be done withount the
jurisdiction, frcon’s Wenks, Vol TV, Bd 1830
[\illiams, [., referred lo Phe Rolla, 7 € Lob. 364 Of
course only Imperial Ministers could ratify an Act
done. outside the colony. [2’Beckett, J.—Then a
British subject in Victoria who had contracted to bring
2 number of Chinese here, in case they were prevented
by the Colonial Govermment from landing, could sue,
though the Chinese could not.] That is precisely our
contention. The plaintiff must either appeal to the
Queen in Privy Council or go to his own Sovereign
for an international remedy.  His plea sets forth that
he is a subject of the Emperor of China. An action
for wrong is transitory. ‘The ratification of an Act of
State differs from all other ratifications by a principal
inasmuch as in the former case the agent is relieved
from all responsihility. Buren r. Dewnon was con-
sidered in Chapmean v. Trelond, 5, VLR, (L) 245,
but then the defence of Act of State failed, though the
Act was ratified by the Tmperial Government hecause
the plaintiff was a British subject. It is not contended
that Victoria is a Sovercign State  [Wrenfordsley, T.
_But the earlier authorities you cited are only
applicable to a Sovereign State.] We are quasi-
sovereign and have full control over local matters. :
There is no legal obligation and no privity between
an alien and a sovereign. The mere pleading of an
Act of State is not sufficient. Misgroce v Pullido,
LR, 5, Ap. Ca., 102, it must be shown to be such as in
this case and Fwsreir v Denanan.  The New Sonth |
Wales turned on the return to the writ that dlention I
on the ship was notimpriscnment. !

Dr  Meaddme and M. Hodyos (in reply): The!
plaintiff had been inviled to come and been led (o
helieve on payment of £10 he would be permitted 1o
land. TIn a similar case between two ordinary subjects
there would be no doubt about the decision. The.
Government had ample means of protection in the
laws of the colony hy enforcing the penalties against
the ship owners.  How could the plaintifl tender his
poll-tax if he was not allowed to enler ? He could ;
not he said to be iltegally here when he was willing to
pay the tax. I a caly was overcrowded il was not the
passengers, hut the cab driver who committed the
offence, and so here it was not the Chinaman, but the
master of the ship who was liable. {Higinbothan
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C. [.: Would the passsygers ina cab not he liable
where a municipality madealaw forbiddingcabs coming
within its liniits with more than o certain number of
passengers 7| He would not be liable.  No doubt the
purpose of the Acts was to exclude Chinese, but the
Act did not say thal not more than a certain number of
Chinese should come, hut if they did come that the
masler was t be liable.  The peazlty and  con-
sequent prohibition applicd only to him. [Wiltiams ].:
But then the ohject of the act must be looked to, and
that was to exclude Chinese.  Tathe casc of a cab the
object would b to prevent too many passengers being
carried.] The state is penal, and must be construed
strictly, and all the Chinese, or at any rate the Il
ten who presented themselves, en  tendering the polk-
lax, were entitled to land. For the purpose of con-
sidering this question as an act of state, an alien
fricnd was, when within the territory or ina ship in
port, in the same position as a_ Dritish subject.  The
question arose who was a subject. A fricndly alien
while herc is a local subject, owes allegiance, and
s entitled to  protection. Craw v, famsoy
Varwhonas Repervts, 274 Low v Bowtledge, 1 Chep,
432 3 1. or Lewedsar p 1135 Bronne’s Constitutional Leie
p 5 The Sovereign could not ratify an act done cither
against a natural born or local subject. In every
case in which the defence of act of state had been
allowed, the injured person had heen outside  the
country. The case of < the Rulle was considered
in Camerime v, Kyte.  The authorities cited for the
existence of the prerogative all went back to Puffendond.
The statements of Tord Eldon and Lord Ellenborough
as to ils existence in England were disputed by Lord
Holland and TLord Grey. In emdier times lawyers
were never at a loss to find prerogatives for the King.
Sir Trancis Northey’s opinion, relied on by the
other side, was only the opinion of an Attorney-
General of the day.  The cases raked up of expulsion
by the Sovereign were really no authorities. Tt was
pointed out in Helhins Constitwtivnnd  2listory, vol.
1, p. 236, that numbers of similar proclamations 1o -
that under which the Jews were expelled were issued
by Queen Elizabeth, making all sorts of absurd
enactments as to the length of swords to be worn, &c.
ITume pointed out that the Jews up Lo that time were
in a very peculiar position, and outside the pale of he
law. Their disabilities were well represented in
One Norman King ordered a Jew to. pay a
sum of money under pain of having a tooth drawn
every day Hll he complied.  Many of the Jews ex-
petled were English subjects.  The case ol the ex-
pulsion of Mr. Adams from Maurilins is no authority
at all. It is expressly put as being under French law.
As to the expulsion of Victor Hugo from Jersey, there
is mercly a  newspapur stalement of  facls The
Alien  Acts in Ingland did not recognise 1he
prevogatives, if Lhey had it would have been stated in
If, however, the prerogative could not
be enforced 6l an act was passed, we had no such act
in this colony. The prerogative, if it ever existed, has
become obspiete, as in the case of the power to create
life peers.  YWhen it was proposed to make Sir James -

e
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Parke a life peer as Baron Wensleydale, the House of
1,ords protested against the admisssion. T he Com-
mittee of Privileges, to which the matter was referred, re-
ported and the House agreed that the Crown would not
create life peers entitled bo sit and vote in Parliament.
The prerogative of creating life peers had not been ex-
crcised for 400 years, and had become obsolete by
desuetude (Wey's Parlinmentery History of Englmud,
p 200, Honr's Gorerrnnt of Englowd, st Bdo
123).  The Attorney-General agreed  that  the
prerogative, if it existed, was vested in the Sovereign.
I1e should go further and say that it can only be oxer-
cised by the Sovereign. (Chatty on Irerogatives, P-4,
9.} The case of prahibitinga forcignsovereignor amhas-
sador whao is prohibited from entering the kingdom, or
expelling him after he has entered, docs not apply to a
subject of that forcign Sovercign, Wherten {pp.cd, 4357}
The Chinese Avtsand Alien Acts had abrogated the pre-
rogative to a certain extent since; after having granted
aliens certain privileges it would not be consistent with
our notions of honour—and the Crown is the fountain
of honour—to twn them out at a moment’s notice.
Tt was no matler whether the plantiff was legaliy or
illegally here.  If he were illegally here he could he
punished but not expelled. It was necessary Lo pass
an Act of Pariament to expel expiree convicts who
came to the colony. At any rate the Queen must
exercise the prerogative personally.  Counsel on the
other side confounded the determination or witl of the
Suvereign with the executive hand that must give effect
to that determination. She had to take the advice of
her Ministers, but they did not supersede her. The
Crown is a living potent thinking factor in our Consti-
tution. [Higinbotham C.J.—But has not a responsible
Alinister implied authority to do_ordinary and unim-
portant acts of Government without presenting his
advice and getting direct authority.] It depends on
whether it involves a matter of public policy, Insuch
matter the Quecen is entitled to be advised and con-
sulted, and her authority cannot be implied. A Treaty
concluded by Her Majesty’s ministers would not be
binding till approved of by Her Majesty.  [Williams
J.—Surely it would be valid if Ministers were allowed
lo remain in office.] The Queen was entitled to say
she approved of their conduct in other respects, but
not jn the matter of the Treaty. Ministers of course
might resign, and the Queen would have to get Min-
isters who disapproved of their act. [Higinbotbam
C.J.—IDoes not the doclrine that the Queen can do
no wrong imply that there is no duty recoghised by
Jaw apart from her responsible advisers ?] They are
only her agents, and she must be cognisant of every
important act. She may act without the advice of
Ministers or even against their advice, as in the case
of the dissolution of Parlinment.—Probably also she
may refuse her assent to a measure {Menrads Guvern-
meet of Fugland, 1st Bd. p. 95.) In former tiles
this prerogative was often exercised, and it cither exists
now ot it 15 a further example of prerogatives being Jost
by disuse. The Sovereign has a duty, though it is of
imperfect obligation (e 2nd Bd. pp. 124, 137)
" [Higinbotham C.J.—I know of no act donc by the

Sovercign who has responsible advisers for which she
is amenable to human criticism or which is the legiti-
mate subjeet of human judgment.] Tt was contended
on the other side that the case of HBwron v, Denmen
established the proposition that Ministers might act
without the consent aof the Crown. That is a very
unsatisfactory authority, for Baron Parke in summing
up to ke jury told them he was very doulitful and a
settlement of the case prevented a pending appeal. Tt
is by no means clear that Her Majesty had nut cog-
nigance of the whole matter, for she must have known
of the vote of a grant to Captain Dznman made in
Parliament.  Besides, the Secretary of State might
have had power to authorise and therefore ratify Cap-
tain Denman’s Act under the Statutes for the Supprus-
sion of the Slave Trade, such as 6 and 7 Wm. IV. c.
6 2 and 3 Vie, ¢ 93. [Higinbotham C.J.—What
acts require Her Majesty’s direct authorily 7 Not
every ditection given to a clerk in a public ofhce. ] Al
public acts or acts of State policy as soon as they arc
challenged in any tribunal ~ There are some matlers
such as directions to clerks about which there can be
no doubt of Her Majesty’s sanclion. [Wrenfordsley,
J.—According to you some acts are not void but void-
able.] The next question is, can the prerogative be
exerciscd by the local Ministers 2 The Governor's
Commission conveyed to him certain prerogatives,
namely, those of mercy and of calling and dissolving
Parliament, and enjoined on him  the necessity of act-
ing on his own judgment. [Higinbotham, Cl—Is
the Commission a legal mstrument? It can ai any.
time be altered by the Royal will.  Does there exist in
Victoria by Statute any Constitution havirg responsible
Government whicl the Royal Will cannot determine 7]
Ve have in the Act a very ample measure of Respon-
sible Government. The Act refers to the prevogatives
of calling and dissolving Parliament, of the adminis-
tration of justice by the creation of a Supreme Court,
and of granting the Royal minerals. Any instructions
in the Commission necessarily inconsistent with the
Act are of no force.  The prerogatives of the Crown
whether conveyed by the Act or not undoubtedly came
to the colony through the Governor in whom they
were vested, and he was to think for himself. e bad
not a mere portmanteau of prerogatives from which
Ministers could take this or that at their pleasure, and
neither by the Act or the Commission is the preroga-
tive of excluding aliens given. [ITolroyd J.—The
prerogatives are to use your simile either ina hox here
or a box at home if there they can only be used on the
advice of the Imperial Ministers—if here on
the advice of the Colonial Ministers.] In scec-
tion 37 of the act a distinction was drawn bet-
ween what the Governor might do alone and what he
must do by advice. Tor example alt public officers
must be appointed by advice except fhose who are
appointed or retire on political grounds.  Ministers
Liere had less power than Imperial Minislers as the act
only canveyed certain prerogatives. [Williams J.—The
mention of certain ofthem are certainly a strong argu-
ment in your favour. Higinbotham C. ].—The
Attorney-general argued that the Act must be inter-
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preted as conferring all powers reasonably  necessary
for the administration of the law and of public affairs,
in the colony.] Nothing is to be presumed as given
by the Crown except what is mentioned.  The case
of Bartan o, Paglor, relied on by the other side relates
only to the power to maintain peace in Parliament,

The Queen’s assent to the Chinese Immigrants Acts’

may be pro dedde a further grant of her prerogative.
By the Inlerpretation Act in the act the word “Gover-
nor” when used alone means the person for the time
heing representing the crown so he was not to act with
the advice of the Ministers except when specially
directed.  [Higinbotham C. J.—Are not the grants in
the Governor's commission void where already  made
by the act and illegal where opposed to it.]  Lord
Tohn Russell’s despateh, forwarding the Imperial At
showed that it was not intended lo give us any powers
which might lead to a conflict bhetween the local and
Imperial  Governmenls,  [Higinbotham C .J.—Lord
John Russell stated in his despatch he would send out
vtlrer instructions to the Governor to suit the altered
velakions ; but with the exceptions of somu verbal altera-
tions they wure the same now as in 1851, before the Act
came into foree.} Perhaps alterations were thought un-
necessary.  The exclusion of aliens was not of mere
local concern and miight lead to serious embarrassment
between Imperial Government and China or France or
Germany.  Great Britain would have to pay the in-
demnityifour conduct wereindefensible. {Higinbotham
C.J.—A case may be on the border line and both local
and Imperial io a certain extent,  That would be a
matter for conference and concession by the two sets
of Ministers. The exercise of these two powers may
be in conflict without either being annihilated. ] This
was clearly not a local matter.  An Imperial Act was
pecessary in order to enable us to pass our Aliens Act
dealing with naturalisation.

Hicoxpornan, C. J.—{His Honor, after rending the
pleadings, said) :—Upon these facts of the vase dis-
closed in the pleadings and which are to be talien
as admitted only as far ns is necessary fov the
argunent and determination of the questions of law
mised by the pleadings, two grounds of defence
distinet and distingnishable from each other have
Leen relied on Ly the defendant.  Defore proceeding
to consider the guestions of law connected with these
grounds, it will be convenient to notice an objection
taken for the pluinkifl’ ak the outsct of the argument.
The defence an legal gronods to the action, in both
its aspects, rests parily on the material allegation
that the acts complained of were done in ohedience
to theinstructions of Her Majesty's Victorian Gevern-
ment.  DBut the pleadings are silent about any adviee
given by Her Majesty's Government to, or conmands
miven to them by the Governor of Victorin, aund it
has been Targued that it is consistent with the
allegations in the pleadngs that the Governor was
never advised in this matter by Ministors, and did
not at any time authorise or ratily their act.
The Attorney-General, in the eourse of a lwminous
and powerful argument, contended that ander the

constitotional system of Viclorin the prerogutises
and powers of the Urown of England ight be con-
sidered indifferently to Dbe vested either in  the
Govevnor as the representative of the Crown or in
the mewbers of Her Majesty’s Government for Victoria,
If the latter hypothesis Lo aceepied, the omis-

sion from the pleadings of o statement  thal
advice had been given to the Governor would

be of conrse unimportant.  Upon the same by pothesis
indeed, the office itself of the Governor would appear
to be superfiuous for the purposes of Government,
But these views seem bo e to invalve a total departurs
from the wnalogy of the linglish form of government,
aud te be wholly uppused to the express provisions
of Victoran nw. Tn Kngland all the prerogatives
and powers of Government are lodzed absolately in
the Sovercign.  The Severeigi’s responsible advisers
have no Jegal power ol government whatever vestel
in them. They have the. right to advise the
Sovercien, and 1t 18 thehr duty to oboy and carry
indo exceutive act the commals of the Sovercign
founded upon such advice. The Constitufion Act,
following the English exemplar, creates and vests in
the (Governor certain powers, but nonein his advisers.
The Governor 1s appointed by the Sovercign, wnd lw
derives his constitutional powers from the Constitu-
tion Act, to which the Sovereign has assented. He
is therefore proporly styled and regarded as &he
representative of the Crown in his clharacter as the
dupositary of lusstatutory powers. Victorian Ministers
are appointed by the Governor.  They have no legal
powers of povernment whatever vested in thew by the
Counstitution Act. They have the right to exercise
the function of advising the Governor as the
representative of the Sovereign in the exervise of lis
statutory powers, and it is thelr duty to obey and 1o
carry out into cxecutive act the commands of the
Governor founded upon such advice. They e
styled in these pleadings @ Her Mujosty’s Govern-
ment” for Victoria, and 1 think they are properly so
styled. They are paid sadarics out of Her Majesty’s
Victorian civil list, and, altbough they do not
tender  advice to  or receive commands  from
Her WMajesly in person, or divectly, it is they
and they alone who advise and act for the repre-
seutitive of the Crown in this dependency of the
Crown, and their executive acts, whieh it 1s within
the powers of the Goversor to command to be doue,
wiay properly be said to be commanded by Her Majesty
as helng the highest and ultimate source of all excen-
tive authority thronghout the (Queen’s [oninlons.
Tnthis view of the legal relations existing between
the sovervign and her representative in Victoria and
her Majesty’s responsible Ministers for Vietoria, the
diliculty that appeared o cubarrss the argument
will Ue found to disappesr,  Mer Majesty’s Govern-
ment for Victoria are responsilie to the Parlimment
of Viectorin for the aets of the representative of the
Crown in Victoria, The nature of the advice given
by them to the representative of the Crown is to be
inferred from those scts. The advice actually given
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' ‘fis not announced except by the comumand or with the
fiponsent of the representative of the Uroww. The
E%Ministar is privileged with respect to the advice given
Shy him, and Le cannot be compelled in a court of law
io disclose ib.  The defendant’s pleader appears to
Hhave exervcised a wise discretion in not alleging the
authority of the Governor for the acts nf Her Majesty’s
Government.  That anthorily will e presumed to
have been given, and the allegat on if it were male,
need not be proved—Buron v. Dowmean, 2 Yx. p. 190,
1f the allegation were made and could be traversed,
the defendant mightnot be able to adduce evidenes in
proof of it. Ifno adviez wae in fact given in this
ense to the (Groverner, or if the aets done by the Vie-
torinn Government have not been in fact authoris d
or ratified by him, Her Majosty’s ropresentative is not
withoat a constitutional remedy.  But an act done by
the responsible Minisbers for Victoriain the ostensihle
discharze and within the apparent lmits, of ther
functions as Ministers must be considered for all par-
poses, S0 long as Ministers are allowed to hold their
offices, as the act of the Crown in Vietoria, and it is
properly described as having hoen done by the com-
mand of her Majesty.

The first defence is in the nature of a dilatory plen,
and in effect denies the jurisdiction of this Conrt ta
entertain the action.  The sccond dhfense elaims to
present an answer to the action on the merite.  The
furst of these defeneces, which denics the jurizdiciion
of the Court, is founded upon the viow that the act
of the defendant, having leen ratified and adopted
by Her Majesty’s Government for Victoria, 15 an ach
of state, and is, consequently, not cognisable by the
munieipal courts of Vietoria. *The general prin-
ciple of law was not, as indeed it conld not, with any
color of veason he disputed.  ‘The transaction of in-
dependent siates between each other are governed by
other Jaws than.those which municipal courts adminis-
ter. Such courts have neither the means of deciding
what is right, nor any power of enforcing any deeision
they 1nay make”—Secretowy of Stede i Cowned for
Indin v. Kamachee Boye Sohaba, 13 Moo, P.C., p. 75.
This defence admits that the original acts of &he
delendant in refusing to allow the plaintill to land in
Vigtorin, and in preventing him from landing in
-Victorin, were wrongful scts, and furnish a cnose of
action on a wrong to the plaintiff. Tt asserts that
such acts were by the Responsible Minister, and by
Her Majesty’s Government of Vietorin, ratified and
approved of as being acts of state. The act of adop-
tion must be the act of the soverign power of the
state, which adopts the act of the alleged wrong-deer;
or, which is the same tiing, it must be the act of a
person authorised Ly the sovereign poser as its agent
or trustee to bind the adopting state. The act of

. state, in the sense in which the terms are used in the
present case, may be considered to be cither chal-
lenge to war or au invitalion to treat. The wrong
complained of must, if reparation for it eannot be

- obtnined in a municipal court, be the subjest of a
cluim for eompensation or redress against the soveretgn

of tho stafe of which the allegud wrongdoer is a sub-
Jeck. The sovereigu of that state, having adopted
the ack, must e prepared either to allow the claim,
or to disallow it, and, if he disallow it, to suppars his
disnllownnce hy war ov any other means at the com-
mand of the heud of an independent state. A private
dispute between the subjects of two countriés may in
such a case thus lead to war, The nuthorities whieh
have been cited on this peint show that no pewer short
of the Sovereign, or of the agent or lrustee anthovised
lar that purpose by the Soverign ean adopt an act
done by a subject of the Sovercign ) an alien so as
to malce that net an act of siate, and thereby oust the
jurisdiction of the municipal courts. In Buren v.
Doninan, 2 fox 167, the acts of the defendant in con-
cuding a treaty with the King of the Gallinas, and
firing the baraeoons of e plaintitf and carrying
awny the plaintilts shaves, were mitibed by the Seere-
tories of State of the Foreign and Uoloninl Depmrt-
ments of the Tmperial Goveraoment. It wasg held that
sneh ratifiention rendered the defendant’s act an
ach of state or an net of the Cloesn, for which the
defendant was irvesponsille. In the ease of the
Neeretay of Sucte s Cuienedld of fdie w. Kamachen
Boye Svhaba, 13 Moo, P.C. e 23, ibappeared that the
Fast India Company, which wns empowered under
cevtain restrictions to act as n sovereign stabe in
transactions with other snvereign states ot {ndia, hasdl
by its agent scized the property the sulject of the
suit. 1t was held that the scizure was an act of
arbitrary power on belnlf the Crown of Great Britain
by the Fast India Compzay, as trastee for the erown
of the dominion and property of a neighboring state,
an act not aflucting o justify itself on grounds of
wunicipnl law ; nnd that the act so done, with its
consequenees, was an act of state over which the
Sapreme Cowrt of Mudras had no jurisdiction. Ts
the allegibion in the present ease that the responsilde
Minister and her Majesty’s Government for Vietoria
Lave vatified and approved of the acis of the defend-
ant in preventing the plamtift from landing in Vie-
toria equivalent to anallegationthat Her Majesty has
ratified those acts 7 Has Her Majesty's Government
for Vietaria the power to advise the Crown, t) rough
ils represoutative in Vietoria, upon a question of this
kind, s as to make that am act of state which, with-
out Her Majesty’s =anction and authority, express or
implied, would not be an aet of state? 1 am of
opinion that these questions must he answered in the
nsgative.  Vietoria, like the other sefgoverning
British colonies, is a dependency of Great Britain,
Tt possesses hy statute law  very large, and, in
my opinion, almost plenary powers of internal self-
govermment.  iat all the prerogafives and powers of
the Sovercign are not vested by faw in the Queen’s
represenbative in Vicrorin.  Nor can all of them be
the subject of advier to the Governor by the Queen’s
Min‘sters for Victaria.  The prerogatives of war and
penee, of negetintion aml treaty, together with the
power ol enbering inlo relations of d plenmey or trade
and holding communicntion with other independent
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states, bo some one or all of wlhich the power to do an
act which shall eonstitute an act of state appeatrs to
be annexed, have not heen vested in the Governor of
Victin by law, express or implied, and 1t is not
suggested-on these plendings that all or any of these
prorogatives and powers have been superadded Iy
Royal commission or otherwise bo those conferred on
the Governor iy statute law, s0 as to malke the Gov-
crnor of Vietsrin the brustee or agent of the Crown
in the adoption of the act of an individual, aiul thus
make the act the act of the Sovervign or an ast of
state.  lven if sueh powers had been so suprr-added
they would be exercisable by the Governor only as
an agent or trustee of the Crown, and would not be
the subject of responsible advice. The Ministers of
the Crown for Victoria have not obtained the direct
sanction of Her Majesty, and they conld not by their
own act in n matter of this kind bind the Crown. An
1inglish Minister could do so, because he acts for the
Crown in respect of all its prerogatives and powers.
A Minister of the Crown for Victoria eannot do so,
because he acts for the Crown in respect of guch
powers only as are vested by law in the (Governor, of
which the power to do an act of state does not appear
tn be one.  \We arve of opinion, for these rensons, that
the act of the defendant has not been made an act of
sbate, and that the jurisdietion of the Court to enter-
tain the plaintiff’s clnim is not ousted.

The second line of defence is of a different kind.
It has been contonded for the defendant that Dhis act
in preventing the plaintift from landing in Victoria
was nob only an act authorised and divected by the
responsible Minister of lis department, and afterwards
adopted by Her Majesty’s Government for Victorin,
bt that the act of the defendant waz anthovised by
Jaw as being an act done in exercise of an  existing
power or prerogative of the Crown of England to keep
out or expel aliens at ils diseretion, and that his
power or prerogative, or a power equivalent to 1t had
so far as it may beexercised forthesafety and protection
“of the people of Victorin, passed by law to, and had
Leen vested in the representative of the Crown for
Vietorin. If this view le sustaine? the facts staied
nise not a dilatory plea, but a plea in bar and are a
defence o the nebion.

The plaintifl has faited, in my opinion, fo answer
the ruthorit’es relied on by the defendant to show
that the rght to prevent aliens from landing on
British soil, and te remove them after they have
lnnled is an existing prevogative of the sovereign of
ingland.  The great prepondevance of authorities
Loth ancient and in recent times, is in favour of the
defendant’s view upon this question.  The right is one
that appears to be necessarily inhereni i the
sovereign power of every civilised socicly occupying
a territery with defined limits. It is a right not
unfrequently putin force at this day in several of the
states of Burope.  Its exercise may he irritaling 1o
inclividuals who are affeeted by it, and may weaken
the comity between the States, but it is not dermed

by international law to be a cause for war, or a grount
of claim for compensation, The vight and the duty of
guarding it are recoguised in the Kindred institulions
of the United States of Amerien. T any Govern-
ment deems the introduction of foreigners or their
merchandise injurious to the interests of their own
people they arc at liberty to withold the indulgence.
The entry  of forcigners and their cflects 158 nobt an

ahsolute  vight, but  only oue of imperfect
obligat'on, and it is subject to the diserrtion
of the Government which  telerates it. [
awn of opinim  that every Gavernment hias

the right, and is bonnd in duty to judge for itself
how far the unlimited power of adwmission wnd
residence of steangers and immigrants may he con-
gistent with its own local inberests, institutions, and
sufety."emKon’s Commentarics me Amevican beow, vol.
1. p. 37-8. This right ov prerogative has heen un-
doubtedly excreised by the Sovereign of England,
and its non-user in modern times - England is no
evidence that the rght itself has become extinct.
[ts comtinued oxistence, an the other hand, within
the present contury has been asserted by some of the
most eminent English jndges. The passing of the
Aliens Acts affords no argwnent against the pre-
rogative. These ncts appear to lave heen enacted
mainly for the purpose of improving and enlarging
the means of carvymg out more effectually the
purpose of the prerogative. An argumnent agninst the
use of this prerogntive might, perbaps, Le found
the fact that Englund, and alse America, have in our
own times in effect denied to China the saane right to
exclude foreigners from its territory which the Eng-
Jish Crown and the American Republic claim for
thenmselves. But the doctrine of nglish and American
law as to the cxistence of the right cannot he adlected
by the injustiee or inconsistency of the English and
American Governments in practieally witholding from
another country the recognition of avight which they
claimed fov themselves.

Iexcept for the purpose of ascertaining the nature
and Iigh authority of this prerogative, and that 1t is
one that is essentinl to the scewiiby and well being of
every human soclety, it is unnecessary, however, {o
consider whether the right to exclude aliens is, or is
not, a continuing prerogative of the Crown of Tng-
tand, The question we have to determine in ihe
present cise i whether a power eguivalent to this
prevogative hins, o lins not, been vested hy law in the
representative of the Crown in Yietesia, and ean Le
exercised by (he vepresentative of the Crown wvpon
the advice of his responsible Ministers. . This part of
the argument eaises, for the fivat time in this eourt,
canstitutional questions of supreme impovtance.  We
are called upon for the purpose of adjudicating upan
the rights of the parbics in this cise to aseertain and
deternine what is the ovigin nnd scurce of the con-
stilutional riglts of self-government belonging Dy
law 1o the people of Yictoria, and, if such I;I'glliﬂ
exist, what is the extent and what are the limits
assigned to them Dy law.



Imperial statute law is, admittedly, onc source of
he public—as Jistinguished from individual—rights
f every dependency of the Dritish Crown possessing
powers of juternal self-government. 1 think it must
e ndded that such pullic rights have no otlier souree.
ar attention has Leen called in the argument to the
ommission and instructions issued by the Crowu to
gnecessive Governors in Victoria, andl it has heen
* guggested that the alleged defective powers sonferred

-on the Governor by the Constitution Act, have been

supplemented by additional powers contained in those
instruments. In my opinion this suggestion connok

be entertained in a court of Jaw, whicl: is eallad upon
to deal with and determine a question of constitutional
law. The conumission and instructions to the
Governor are issued by er Majosty upon the advice
of Her Majesty’s Imperinl Minisiovs. The powers
and commands conained in them are always revoe-
able by the Sovereign. Before the Constitution
Statute those instruments constituted almost the only
source of the authority of Government in Vietoria,
The Governor was then a mere agent of the Crown,
and the officer of foreign service of the department. of
the Seerctary of State for the colonics. As such
agent and officer it was the Governor’s single duty
to oxercise the powers from time %o time given to
him by the Orown, fogether with the few powers con-
ferred on him by the Acts 13 and 14 Viet, ¢ 39, 1in
conformity with and subject to the orders from time
to time communicated to him by the Secretary of
State. Since the Constitution Statute the Governor
retains for many purposes the same legal character
of an Imperial agent or oflicer and is subject to
cimilar orders. He is paid a salary out of Her
Majesty’s Vietorian civil list, and his service can be
lawfnlly commanded by the Crown in matters affecting
Tmperinl interests. The relations during peace or in
time of war of foreign independent states to Great
Britain, so fur ns they may be aflected by the indirect
relations of such states to this dependency of Great
Britain, the treatment of belligerent and neuntral ships
in foreign waters in Lime of war, the control of Her
Majesty’s military and naval forces within Victoria.
the reservation of or assent to bills passed by the
Legislature of Victoria, a subject expressly excepted
by the constitution Statnte from the aperation of
Victorian constibutional law, these and a vaviety of
other questious by which Imperial interests may he
affected, and with regard to which Victorian con-
stitutional law does not prohibit interference by the
Tmyperial Government, still forms suljects upon which
commands may be lawfully issued to the Governor by
the Imperial aunthorities. With reference to all sucl
questions, the Governor is to fuolfil his instructions
without being controlled, and without a legal right to
be assisted by the advice of Her Majesty's Ministers
for Victoria, The expenses that may be incurred
by the Governor in his characler as an Imperial
agent, would, in Strictness, be chargrable upon the
- Imperial, and not upon the Victorian revenues. Al
#%such lnwfal fustructions Ly the Crown to ils agonts
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are outside the sphere of the Victorian constitution,
and do not farim o part ol the publie law ol Victoria.
By the Constitution Act certaln powers are granted
to and vested in the (Governor as the appointee or
representative of the Crown, and the head of the
Executive Government of Vietoria. These powers
constitute the sole hasis of constitutional govermment
in this colony, and in all other sclf-governing depen-
dencivs of Great Britain.  They are not conferred by
the Crown nlone, but by an act of the Victorian
Leg'slature which the Imperial Legislature anthorised
the Crown to assent to. They cannot be taken away
hy the Sovereigu.  The exercise of them in accordanes
will the Constitution Act caunot lawfully be inter-
feved with either hy Her Majesty or Her Majesty’s
Tmperinl advisers. They cannot be regranted by
Her Majesty so as to make them dependent on or
revaeable at the will of the Crown.  The Governor in
the exercise of those powers in and for Victoria
is not an agent of the Crown, nor an officer of
the Secrctary of State for the colonies. A new md a
distinet suthority is conferred upon him by law on
his appointment ; he is created for all purposes
within the scope of the Act of Vietorian Tegisla-
ture, the local sovereign of Yictoria. This dual
character of the Governor is not recognised in the
Royal Commission and instructions which have been
brought Lefore us; nor in the lefters patent, which,
since Febrmary 21, 1871, have purported to make
permanent provisions for the office of Governor and
Cominander in' Clief in Victorin. All these instru-
ments have been stated to be the same in substance
as the commission and instructions which were
formerly issued by the Crown to the Governor of New
Snuth Wales and  to the Governor of Victoria, after
separation from New SBouth Wales, and before the
Constitution Act came into operation. The pro-
visions contained in them would e legal, and might
Le proper if they were communieated to a Governor
who was only an agent of the Crown.  Some of those
provisions are now in niy opinion void, as the powers
they purport to convey have been alrendy expressly
or impliedly granted by statute law. Others arein
my opinion illegal, as they are addressed to a Governor
of a self-governing colony. and purport to give him
instructions with reference to the exercise of powers
whigh are vested in him by statute law, and which it
is his duty to exercisc only in the mode provided by
that law.  The following are nstances occurring in
these instruments of grants that appear to be void :—1.
The power to consiitute and appoint judges and other
officers. () This power hias been granted to the
Governar in Council by section 37 of the Constitution
Act. 2. The power to convene and prorogue Parlia-
ment and to dissolve the Legislative Assembly. ()
This power has becn granted to the Governor by sec-
tion 18 of the Constitntion Act. 3. The power to
grant a pardon ta an offender free or conditional. (¢)
The power of free pardon is, in my opinion, vested in
the Governor by the Constitution Act, as being a
rwer rensonably necessary for the administration of
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eriminal law in a sclf-governing community. The
additional power of conditional pardon is vested in
the Governor by the Criminal Law and Practice
Statute 1864, Sections 318, 819. The following are
insbances of commands and authorities in the Gov-
ernor’s Commission, Instructions, and Letters Patent,
which are, in my opinion, illegal, and contravene the
express or the implied provisions of the statute law.
1. The command to do and execute all things thatb
belong to his office, according to orders and instruec-
tions given under the sign manual, or by Order in
Council, or by the Secretary of Btate (). The in-
struetions to consult the Fxecutive Conneil in all but
excepbed cases (e). 3. The anthority to act in opposi-
tion to the advice given to the Governor Ly the memn-
bers of the Exccutive Couneil, if in any case e dzem
it right to de so, and te report thereon to the Crown

(/). 4. The commandsand authortties relating to the

regulation of the power of pardon in capital cases {g}.
5. The instructions relating to the terms of appoint-
ment of judges, justices, and other officers (h). G.
The command nob in any case to make it a condition
of pardon or remission of sentence that the offender
chall absent himself or be removed from the colony
{.) The power to make this a condition of pardon or
remission belongs to the Governor by statute law,
« The Criminal Law and Practice Statute 1864,” sec-
tion 318 ; and the exercise of such power, if it be
advised by Her Majesty’s responsivle Ministers for
Vietoria, cannoct, in my opinion, lawiully he
prohibited by Her Majesty. No cause has con-
tributed in nearly the same degree to the gen-
eral imperfect understanding, and the long con-
fliet of educated opinion on the subject of the origin
and source and the nature of Victorian constitutional
law, and to the irregular and disturbed exercise of
the functions of constitutional government in Victoria
as the constant and still continuing claim of the
Tmperial Government to interfere, by means of
instruetions, with the independence of the Queen’s
representative, Dishonour is done to the Crown when
it is advised to make grants of powers that are void,
and to issue instructions that are illegal, Grievous
injustice is done to the representative of the Crown
who comes to the seat: of his Government misinstructed
in his duties and powers, and is required to undertake
olligations which he ought not and cannct and does
not fulfil. The embarvassments and difficulties in
the administration of the affairs of government that
have sprung from the same cause, and the unregarded
protests of one branch of the Victorinn Legislature,
and matiers of Victorian public history affecting the
whole people, of which a court of law may take
cognisance. (&) Tt is the duty of Victorian statesmen
to protect the law of the constitution from unluwful
interference. It is the duty of a judge of this court,
in my opinion, when oceasion requires, to declave that
such interfevence is unwarranted by law, and that all
instructions hy her Majesty or the Secretary of State
to the Governor of Victoria, not anthorised by law,
are, ever whan they are nob expressly forbidden by
law, outside the law of the constitution and cannot

"When any crime

be appealed to to explain or add to or delract from
that low, or to restrict its froe operation. Putting
aside all such instructions as I vonceive that we are
bound for the purposes of the present inquiry to do,
we ave compelled to the conclusion that in the Con-
stitution Act ns amended and limited by the Con-
stitution Statute, and in that act alone we must look
for the legislative grounds of the self-governing
powers of this people. If tlose powers are not to he
found there, ar cannot be ascertained and defined with
reasonahly sufficient certainty upen view of that act

(#) Letters Patont, dated 2lst TFebruary, 1879 ¢ VIIL.
The {Governor may eonstitute and appuint, in our name and
o oue behalf, all sueh judges, eonmissinners, justices of the
peace, and other necessary officers and Ministers of the colony
as may be lawfnlly constituted, or appointed by us.”

{b) Letters Patent, dated 21st Februavy, 1874, XTI The
Clovenior may exercise all powers lawfully belonging to us in
yespoet of the swimmening, provoguing, or disstlving any
Legislativebody which now is, or hereafter may be estallished,
within onr said colony.”

() Letters Patens, dated 21st Tebruary, 1879, ¢ IX.
has been committed withan the colony, or
for velicll the offender may be tried therein, the Governor
may, as he shall sce oceasion, in our name and on our behalf,
grant a pardon to any accomplice in such erime who shall
give such infmmation as shail lead to the convietion of the
principal offender, or of any one of sueh offenders, if more
than one; and further, may grant to any offender convicted
in any court, or Lefore ay judge or any wmagistrate witlin
the colony a pardon, either free or subject to lawful conditious,
or auy remission of the sentence passed on any such offender,
or any reprieve of the exccution of such sentence for such
period as the Governor thinks fit; and further, may remit
any fmes, penalties, or forfeitures dne or accrued to us.”

() Letters Patent, dated 21st February, 1878. “IL. We
do hereby authorise, empower, and command our Governor
and Commander-in-Chief (hercinafter called the Governor) to
do and execute all things that belong to lis said office, aceard-
ing o the tenor of thesc onr letters patent, and of sneh com-
missions ag may he issued to liin ander our sign mannal and
signet, and according to gnel instructions as moy from time
to time be given to him under onr sign manual and signet, or
Ly our order in our Privy Council, or by us through one of our
principal Secreturies of State, and to such laws as nre now or
ahall herenfter be in foree In the colony.”

Conmmission, dated April 11, 188411, Andwe do heveby
authorise, empower, and command you to exercise and per-
formall andsingular thepowers and di rections contained in our
TLetters Patent bearing date at Westminster, the 21st day of
TFelruary, 1879, constituting the saitl officc of Governor and
Commander-in-Chief, accorring to such orders and instrue-
tions as onr Governor and Commander-in-Chicf hath already
yeceived, or as you may hereafter receive from us.”

{¢) Instructions, dated 21si February, 1879.— V1 In the
execubion of the powers and authorities granted to the
Governor by our said Letters Fatent, he shall in all enses
consult the lixeentive Couneil, excepting only in cases which
ate of such a natuve that, in his jndgment, our service would
sustain material prejudice by conzulting the said council
therenpon, or when the matters to bhe decided are too un-
important to regnire their advice or too argent to admit of
their advice heing given by the time within which it may he
nceessary for him to act in respect of any such matters. In
all sneh urgent cases he shall at the carlicst practivable
period communicate to the seid Council the measures which
Tie may so lave adopted, with the reasons thereof.”

(") Instructions, dated 2lsé Tebruary, 1879.—*" VII. The
Governor may petin the exercise of the powers and aunthoritics
mranted to him by our saill letters putent in opposition to the
arlvice given to him hy the members of the Excentive Comci)
if he shall inany case deem it right to do so, but jn any such
case he shall Iully report the mabber to vs, by the first con.
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venient opportunity, with the grounds and reasons of lis
achion.

{#) Instructions, dated 21st Teebruary, 1878.— XI. When-
ever any offender shall have heen condemned to suflier death
by the sentence of any court, the Governor shall eall npon
the judge who presided at the trinl to make to him a written
report of the ease of such offender, and ghall canse such report
to be taken into consideration ab the first mecbing thereafter
which may be conveniently held of the Exceutive Couneil,
and he may cause the said judge to be specially swmmoned to
abtend at such meeting, and to prodnce his notes theroat.
The Governor shall net pardon or repricve any such offender
anless it shall appear to him expolient so to o, wpon
receiving the advice of the said lixeeukive Couneil thercon ;
Dt in all sach cases he is to decide either to extend or with-
lold a parden or reprieve, wceording to hiz own deliberate
jodgment, whether the members of the Exceutive Council
sonour therein or ofherwise ; entering nevertheless on the
minates of the said Bxecutive Council o minute of his reasons
af length, in ense he should decide any such yuestion in
ppposition to the judgment of the majority of the wembors
therenf.”

{7 Instrnctions, dated 21st Felruary, 1879:—14. Al
commissions granted by the Governor to sy persong to he
judges, justices of the peace, or other officers, &c., shall,
unless otherwise provided by Taw, be granted during pleasure
only.”

(i) Letters Tabent, dated 2lst February, 1879 :—08
.. Provided always shat the Governor shall” in no
case, except where the offence has been of » political natare
wnaecompanied by any other grave erime, nalke it a condition
of any pardon or remission of sentence that the offender shall
absent himself or be removed from the colony.”

(h) An address to the Governor of Vistoria (Sir Henry
Mapners-Sugtou) was moved by Sir James McCulloch and
adopted by the Legislative Assembly on June 4, 18GS, with
reference to o despateh of the Duke of Buckingham (the
Seeretary of State for the Colonies) to the Governor, dated
January 1, 1868. The following passage oceurs in the
address.— < Our attention has becn directod to an official
communication from the Secretary of State for the Colonies,
pmblished by younr Excellency’s autherity, in which the
Secretary of Stafe on #he part of Her Majesty’s Imperial
Government, suggests or dircets that your Tixcellency shounld
110t recomnmend the vote to Laly Darling to the Legislafive
Assembly except on a clear understanding that the granb
would be brought before another branch of the Legislature in
a particular form.  Enterfaming, as your Fxcelleney is aware
we da, feelings of profound and devoted loyalty to Her
Majesty, and of adtachment to the Queen's supremacy over
this portion of her dominions, we are constrained to inform
your Excellency that we regard this epmmunication from Her
Majesty’s Imperial advisers as a violation of the constitntional
riglts of the Legislative Assembly, and as & dangerous iu-
fringement of the fundwmental principles of that system of
responsible government which has been secuved to the people
of Victoria by an act of the Imperial Parliament. e inform
your Excellency that no understanding upon this subjech will
Le entered into with younr Excellency by ws or hy our
authority, and that we reserve for free digeussion and finad
settlement within this chamber the guestion of the form of
the grant to Lady Darling and of all our ufher grants to the
Crown.” ’

The following resolution was passed by the Legsilative
Assembly on December 22, 1869,  See Parlinmentary debates,
vol. 9, page 2670-1. *'That the official communication Jof
advice, susgestions, or instructions by the Sevretary of State
for the Colonies to Her Majesty’s r.presentative in Vietoria
on any suljject whatever connectod with the administration
of the local government, except the giving or the withholding
of the Royal assens o, or the reservation of bilis passed by
the two Houses of the Victorian Parliament, is & praciice ot
sanctioned by luw, derogatory to ndependence of the Queen's
representative, and a vielation both of the principle of
responsible government, and of the constitutional rights of the
people of chis colony.” It does not appear that any notice

_ was taken by the Imperial Government of either of these

protests. The iflogga claim of the Imperial Government
reforrad to in the sddress has never been withdrawn. The
practice contlomned in tho resolubion remains nnaltered.

alone, I think it must be conceded that they have no
existence.

hat some powers of self-government were intended
to be created and have beeu created by the Constitu-
tion Act, has mever been quostioned.  That these
powers, apart from the powers of legislation, have
operation and effect by means of the responsibiltty to
o Parlinment of Victoria of Ministers or servants
of the Crown for the exercise of the powers of the
Crown in Victorin, is a further proposition that has
never come within the range of controversy legal or
political.  What i3 the extent of these powers, and
what are the limits assigned to them by the Consti-
fution Aet?  What are the powers vested by the
Clonstitution Act in the representative of the Crown
in Vietoria for the oxercise of which Ministers of the
(rowsn ave responsible to the Parliament of Victoria, ?
Are those powers together with that respousibitity
limited to ssme only of the ncts of government neces-
sary for the administration of law, and of the domestic
afliirs of the people of Victoria?  Or do those powers
with consequent responsibility extend to all such
necessary acts of government Has the Constitution
Act created a partial system of responsible Govern-
ment only, or has it created a complete organic system
of responsible Government go-extensive as regards all
the functions of administration of affaivs by Govern-
ment, with the large powers of control and supervision
which the Parliament of Vietoria possesses, in addi-
tion to its powers (Section 1) *to malke laws in and
for Victaria m all cases whatsoever 7! We have now
to eonsider what is the true answer to give to these
momentouns questions. 1 believe that that answer
may possibly depend upon the oxtent which may be
permitted to the field of judieial vision. If we are
hound to confine our inspection to the Constitation
Aet and the Constitution Statute alone, the answer
possibly may be, that the Legislature has created
powers and responsibilities for their exercise in cerfain
cases only, limited in number and so far disconnected
with one another as to furnish ground for doubts
whether we can safely conclude that the Legislature
intended to establish in Victoria o general system of
responsille government. But we are bound, in my
opinion, in trying to arrive at the meaning of these
acts, and at an exach conception of their scope and
aljects, to consider the history and external circwm-
stances which led to their enactment, and for
that purpose to comsult any authentic publie
or  histovical documents that may suggest a
key to bheir true sense. The general rule
thub the Parlinmentary history of an enactment
is not admissible to explain ils meaning, has been not
unfrequently departed from in cages where the framer
of o bill is known o have had special qualifications
for his task. And theve is authority for believing
that Linglish judges of the present day might in such
a case nob refrain from consulting the authorized re-
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porl of a speesh in Parlinment, cven though they
should be reluctant to admis it if presented for their
consideration in argument in conrt. (See per DBram-
well InJ. in P%he Queee v. Bishop of Cuford, 4 Q.5.D.
at p. 550.)  In the present casc 1 thiuk that, while
we aic bound to consult the few available puhlic
documents, and to regard the rules ami practice of the
Lmperial Parlinment so far as these have becn
embodird in the Constitution Act, we are not for-
bidden to luok at the nuthorised and authentic report
of the words of the distinguished autlior of the bill
during the discussion in tha Legislative Council on
the second reading.  And if, with the light thrown
upoun it from all these sources, we can regard the
Constitution Act from the point of view from which
its framers regarded it, T helieve that we shall be led
to the conclusion, that it was the inteation of the
Legislative Council to provide a complete system  of
responsible government in and for Victoria, and that
that intention was carried into full legisiative clfect
with the knowledge and approval and at the instance
of the Imperial Government by the Censtitutional
Statute passed by the Twperial Parliament.

The form of Loth the Constitutional Statute and
the Constitution Act, and the title and preamble, and
the subsequent provisions of the Constitution Act,
present on their face peculinrities which require ex-
planation.  Without seme explanation, I believe that
the real and full meaning and the true intention of
the Legislative Council in passing the Constitution
Act connot be surely ascerlained or confidently
determined, The means of satisfactory explanation
ave greatly deficient. The measure was one that was
to have a supreme and enduring influence upon the
whole future of Yictoria. To ndopt the words used
by Mr. Robert Lowe, a competent observer in the
House of Conumons, it was a bill * upon which would
ultimately depend the destinies of the nablest

-dependency of the British Crown.” But the obseure and
apparently disjointed clauses of the bill itself, pregnant
though they appear o be with deep but suppressed
meaning, are almost the only authoritative source from
which a part and a part only of the zeneral design of
the framers of this the national charter of Victoria,
can be ascertained. “Tncuriosi suornm” “hecdless of
their own labours,” is a descriptive term that wust be
applied, not in the original repronchful sense, but in
one full of regret, to the pioncars of Vichovian legis-
lation. They were so fulty engagedin the great worlk
of laying the foundations of law for a nation that had
been suddenly called into existence, that they seem to
liave been unaware of the far-reaching consequences
of their chief act of legislation, and to have made no
offort to connnemarate it, or to commend their work
Ly any enduring record tothe anderstanding of &he
people of Victoria in the fnbure. The communily at
the time was apathetic, and almost wholly eninforined
ou all politieal subjects. In this place, and by the
members of the profession of the law, it is o, and 1
hope it never will be forgetton, that the foremost
Tongo inlervaliv, of the pioneers of Vietorian legislation

forcinast in capaeity, i public spivit, and in unselfish
devobtion to exacting duties and fo wremitbing and
stupendous lnbours, was lie who afterwards as Chief
Justice of this cowrt administered for 29 ycars the
gencral hody of Vietorian laws most of which he had
Rineself designed, prepared, and carried into legislative
eltect,  The fact that My, Stawell drafted the Consti-
tution Ll and eweried it througl the Legislative
Council 15 o fact of which T feal that I am ab Liberty
to tauke cognisance, and it 3s a fuct which imposes on
me, and on every judge who may with me allow Lt
self to notice it, a special duby to seck diligently until
we (il that of which the name of its author guarantoes
the existence, namely a rational and consistent meun-
ing and purposc in the whole and in all parts of the
mensare.  The title of “The Constitution Act” is am-
biguous. “The Constitubion "proposed to b establshed
mey mean & conztitation of the Houses of Legislature
or a constitution of a systzm of government, or ity
include beth those meanings.  The preamble wso s
ohscure. Tt recites in terms from 13 and 14 Viet, ¢
59, sec. 32, the authority which gave the Legislative
Couneil jurisdiction to puss the act, Tt then provesds to
reeite that it is expedient to cstablish sepavate Legis-
lative Houses, “and Lo vest in them as well the powers
and functions of the Legislative Council now subsisting
(so mucl: had been authorised by the recited act) “us
the other and additional powers and functions
hereinafter mentioned.” The district of Port PlLillip
wis separatad from New South Wales, and waserected
into o seprrade colony by the recited act 13 and 14
Vict., ¢. 59, which was passed on Augustd 1850, The
powers and functions of the Legislative Council created
for Victorin by that nct, and as thie Legislative Couneils
anthorised by the act tobe created in Van Diemen’s Land
South Australis, and Western Australia, cxtended
to the making of laws for the peace, welfare, and
good government of those colonies respectively. They
did not intend to allow of interference by the lLegis-
Jative Conngil in any manmer with the sale or other
appropriation of lands belonging to the Crown or of
the revenue thence arising  (Seetion 14.) By this
ack large powers of selfgovernnent, restricted, liow-
ever, by limits placed on the legislative and appro-
priating functions of the Legislagive Ceuncil, were con-
ferred on all these colonivs.  The ach itsclf suggested
by the recited section 32 an enlargenient of those
powers for all Australian colonies, including New
South Wales. The act was regarded by the Imperial
(Government as only the feundation * upon which
might gradually be ra'sed a system of Government
founded on thie same principles ns those wnder which
the British Fwmpire has risen o greatness and
power 7 {f)  Accordingly, communications were soon
opened belween the Imperial Government and the
Government of New Scuth  Wales respecting  the
ters upon which the larger powers of self-govern-
ment should be conceded to that and to the other
Australian Colonies. The principal term claimed by

{({) See despatchues of Ll Grey to Sir Charles Fit?:n_‘,',
daked August 30, 1850
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New South Wales was assented to by nue Sceretary
of State for the colonies, and was “ cordially adopted ”
by another Seerctary of Stute, the successor in
office of the first. Tt was, that in return for a civil
list to be granted by one colony to Hor Majesty, the
administration of the waste lands of the Crown aud
the entire management of all its revenues should Le
surrendered to the celonial Legislature (m). *“ The
snne concession, on the same terms,” was offered Dy
the Imperinl Govermment ¢ Victoria, * with no
hositation” (s2).  The offor was readily accepted by
Victoria, and ** the additioual powers and functions”
thus agrewsd upon were proposed to be enacted by two
clwses in the Constitution Bill, eorresponding with
sections 54 and 55 of the Coustitution Aet. By the
first of Shese clanses it was provided that 1t should
he lawful for the Leg'slature of Victoria to make laws
for regulating the sale, letting, disposal, amnd ocoupa-
tion of the waste lands of the Crown within the colony,
and of all mines and minerals therein. By the second
danse it was provided that all the ronsolidated
revenue arising from taxes, duties, rates, and imposts
lovied by virtue of an act of the Legislature, and from
the disposal of the waste lands of the Crown under
any such act ade in pursuance of the authority
therein  contained, shonld be sobject to  be
appropriated to such specific purposes as by any act
of the Legislature shonld be provided in that behalf.
Tt was beyond the power of the Legislative Council to
pass, or of the Queen to assent tn, a bill containing
vither of these clauses. This fact wag known to the
Legislative Couneil, and the Lill was admitted by the
Attorney General to be one beyond iis power fo pass,
Tt was mnecessary that an Imperial Act should
Le passed repealing existing Jaws relating to the waste
Jands of the Crown, before the Constitetion Bill could
Lecome law.  This was done, the Imperial Govern-
ment having first altered some of the other provisions
of the bill relating to the reservation of and assent to
Lills, by the Constitution Statute 18 and 19 Vict., c
55, passed on July 16, 1863, by which Her Majesty
was enabled * to assent to the Bill as amended of the
Legislature of Victoria to establish a constitution in
and for the colony of Vietoria.” The Constitution
Act containing these new powers and functions gave
plenary powers of self-government, by legislation to
thetwo houses of the Victorian Legislature. The
increased powers of the Logislobure under the Act
led to and necessitated the far larger change intro-
duced by the snme act into the system of government
in Victoria, by the application to the enlarged fumc-
tions of government of the new principle of
responsibiliby.

It is dueto the fromers of the Constitotion Act
that we should remember the difficulties of the task
they undertook. That task was to put into written
words the unwritten law of the English constitution.

(m) See despateh of Siv Johns Packington to Sir Charles
Fitaray, dated December 15, 18325 and duspatch of the Duke
of Newcastle, to Sir Charles Fitzroy, dated January 18, 1853.

(1) See despatch of Sir John Packivgton, to Lientenant
Governor Latrobe, dated December 15, 1852,

The English constitution consists, as regards some of
its functions thature in constant and more active
operation, of practice cstablished by long use and
precedents founded on principles that are in mauy
instances unsettled or disputed. Of the difliculty
that must present itsel to  draftsman’s mind on
the side of the lnw of legislulure from this cause the
theoretical dispute still existing  between the House
of Commons and the House of Lovdsas to the right of
control of taxation and finances is a striking illustra-
tion. A different and an additional diflicully would
prosent itself m theattemptio give legal expression to
the actual law of the Tinglish constitution with respect
to the principles of govermmentin England. The Tug-
lish constitotion does not recognise an existing and
Ly far the most powerful factor in the adininistration
by government of nabionnl aflairs.  The 'rivy Coun-
cil of Her Majesty is the only advising body of the
Crown knowu to the law.,  The Prime Minister, willi-
out whaose authority the Privy Conneil cannot in fack
lie convened, is not a person kuown to the Inw.  The
Cabinet or asting comwitter of the Privy Council of
the Sovereign and the responsibility of that bedy to
Parliament are vnrecogpised facts. The framers of
the Constitution Act may have thought this latter
difficulty quite insurmountable. They adopted the
curiows and very hnzardous expedient of attempting
to enact in a written law Ly means of allusions supg-
gesting inferences rather than by express enncting
words, the provisions not only unweitten but unrecog-
nised by Inglish law which regulate and determine
the formation and action and the conditions of exist-
ence of Government in England.  Thus we find in the
Constitution Act that mention is frequently made of
the Executive Council, though nothing is sald about
ite comstitution. The Cabinel is not once mentioned.
The words *“responsible officers ¥ oceur once in a
schedule (schedule D, part 7). The words ** respon-
stble officers ” might be detected in the marginal notes,
but we are hound on the present inguiry to handage
our vyes, and not to sec them,  The object of establish-
ing responsible government, which we might expect
to find set forth in the preamble, is not there or any-
where stated. The uature of responsible Government
is nowhere deserihed.” The extent of its application
is nowhere expressly declared. That it was the in-
tention of the Legislative Councll to establish by law
a complete system of vesponsible government as an
essential organic part of the sclf-governing scheme of
the Victorian constitution is a fact about which an
historic doubt cannot be entertained. Mr. Stawell,
the Attorney-General, and draftsman of the bLill,
addressing the Legislative Council on the second read-
ing of the bill, said, ©1I take it in the present case
that the main principles involved in this b3l are
simply these—Two Chambers, both elective, and a
responsible Government ” (p ). The system itself has

{0} Sce debate in the Legistative Council on the second
reading of the new Constitution Bill, by Gen. IL F. Webl,
assistant shorthand writer to the Conneil, page 66.

{¢) 8ee debate on the second reading of the new Constitu
tion Bill, by Geo. H. . Webb, assistant shorthend writer to
the Council, page 63 and 69.

.
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been in full, though olstrucled opuration, tn Vistoria
for all but the third partjof acentury. Nevortheless,
we mwust uow give answer to the question demanded
f us, and say whether that intention has been ex-
pressed in the Constitation Act, or whether the
national life and history of Vietoria from the first Lus
not been based upon an illusion. In order to answor

this yuestion, we st examine the terws  of
the Constitution Act itsclf PPowers and  fune-
tions of varions kinds ave created in the Gov-

crior by 15 sections of the act.  Hee sections G,
8, 28, 32, 34, 35, 37, 38, 49, 5L, 53, 57, 58. and HI.
_One of these powers is cxpressly vested 1o Che
tiovernor alone—niunely, “the appeintiment of the
ollicers liable to redire from oflice on political grounds,”
sechion 7. The ollicers here mentioned are clearly
responsible oflicers or Ministrrs, | 'The means by whicls
their responsibility to Paeliament is seenred arc pro-
vided for in seebion 18, which vequires that four at
lonst of their number shall be members of the Council
or Assembly. The officers filling the saume offices
are after the coming of the act into operation, or
whose uflices may be abolished under the power given
to the (Governor in section 48, are described iu
Schedule 13, part 7. as “persons who may nacecept
respansible offices, and rebire or Iz refeaged thercfrom
on political grounds.” These provisions must plainly,
in my opinion, though indirectly, give adequate ex-
pression to an inteution of the Legislative Council
that the principle of responsible government should
be established Ly law. In confrast with this power
of appointment of responsible officers, which is vested
in the Governor *‘aloue,” all other powers and fune-
tious are vested either in the ¢ Governor” or in the
« Governor and Txecutive Couneil” (sections 4, B,
and 53), ov in ** the Governor with the advice of the
Executive Council” (section 37). The provisions in
{hese lust-mentioned scctions appewr to apply to cases
where, in addition fo the advice, assislance, and ap-
proval of the responsible Ministers, the nature of the
power to be excroised seems to require that that
exercise should be formally recovded or publicly an-
nounced. There is no indication in the act that it
was designed to ercate o single power or function in
the CGovermor except the power of appointing his
Ministers, as a personal power o be exercised on his
own individual judgment or discretion, or otlierwise
than in accordauce with the advice of these whom he
sclects to advise and carry iuto act and operation the
constilutional exercise of the powers given to hin by
the statute law as the appointee and vepresentative of
the Crown. The Imperial Govermuent has never, 1
believe even in the boldest of its attempls to
interfere illegally with the Victorian coustiiution,
suggested that the Governor ought to exercise
any of the stalutory powers wibhout receiving
the advice of Her Majesty’s Government for
Vietorin. It has only asserted for itself the right to

{#) See despateh of the Duke of Buckingham to Siv Heury
Manners-Sutton, Governor of Victoria, dated Jaunary 1, 1808,

disregard that advive and to order the Governor as its
officer to act in detinneos of it (q). I think that the
rule of responsibility applies to everyone (if to any)
of the powers of the Crown created Ly statute in the
Crown’s represontative, the (rovernor, and that none
of them can he lawfally exercised except through and
by the adviee, or with the lnowledge and approvat, of
the vesponsible Ministers appointed by the Governor.
Wihiat ave those powers? Some of them are werely
formal, and their exercise and the approval of
Ministers would ovdinaily be a mattor of coursce
(Sue sections 8 and 32.)  Others are of 2 vory different
pabuve.  Thus the appointment to puhlie offices
(section 37), including the general control of the
public service, isa power uwot only of the highost
importance, but of o very laurge scope.  Again the
power of convening and proroguing Parliament and of
dissolving the Legislative Assembly (section 28} is one
of large  significance, and the exercise of 15, undis-
turbed by auny external influence, by the Ministers
whom the Governor is pleased to retain in the servico
of the Crown as his advisers, is a matter of moment
to the whole community, aswell as to political parties
and the movement of opinion in Partiument.  Sections
57 and 58 indicate, in wy opinion, more clearly than
all the otliers the intended scope and the Jegal and
actual extent of the principle of responsille govern-
ment  established by the Constitution Aet. Tf is
from the powers of the Crown, express and necessarily
to be implied from these sections, as well as from the
powers of control over the public service sranted by
section 37, that all the ordinary general functions of
responsible govermment spring.  From those powers
the legal existence and the rightful exercise of those
functzons way, and in my opinion must, be inferred.
It Las been seen that the Legislature obtained by the
act nob only the right to dispose by legislation of the
waste lands of the Crown, but also the control, for the
use and Lonedit of the people of Victoria, by means
of uppropriation for specific purposes, of all
the consolidated revenues derived from that and
all ather sourees.  This power covers direstly and in-
diveetly the whole field of Parlinmentary action outside
the field of general legislation. Section 57, adopting a
rule of the House of Commons respecting its grants of
money for the public service gives to the Crown, in
the person of the Governor, powers equally extensive
in their field of opera.f—ion,_ and theoretically even
greater than those which either or both ouses of
Parlisment  cau claim in theory over the sources
and the application of the public revenues. By this
scetion the Logixlative Assembly is prevented from
making a grant of the smallest amount to the Crown
or of imposing a burden of the lightest tax on tle sub-
ject until the Governor by message recommends the
Tegislutive Assenblyto doit. By section 38 the vevenue
appropriated Iy an act of the Legislature is pre-
veuted from being issued nud applied to the purposes
for which it has heen appropisted until a warrant
under the hand of the Governor authorising the issue
has been directed to the ublie Treasurer. In hoth
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os in the sending of the message and in the signing
of the warrant, the Governor is guided hy the advice

on

of his respousible advisers.  These express powcers
given to the Crown are in theory of grent magnitude.
?l‘hey devolve in theory and in fact upoen the Gov?}'n—
mentb peeuliar and most important functions. The
Government of Victoria, like the Government of
Eugl:md, in this way has the (1ut_y cagh upon 1t Pf (.10-
ternining by an initind and prm‘nsionn.l approprintion
to what purpose the public revenues shall be applied
Ly what taxes they shiall be raiscd or inereased and at
what thnes and in what manner after they have Teen
n,ppropri:l.tcd by an act of the Legisinture, they shall
he issued and applied.  In the exercise of these fune-
tions the Government of Victorin, like the Govern-
ment of Bungland, las to consider and determine
Leforehand what pl‘m’isions must be made, and what
acte must be done for the proper admmistration of
Jlaww and the piudent conduct of public affutrs, and
gonerally for the pence, the scowrity, the safefy, and
fhe welfare of .the people. We . viplate no rule
of logal construction, in my opinion, in helding that
the Government of Victoria possesses by virtue of the
Clonstitution Aect, in the exercize of tlis the most
proper function of a Government constituted as ours
is, all the powers reasonably necessary for the proper
esercise of this function. The vule of interpretation
rolicd on by the plaintiff, expressio wnswes ellerius ea-
clusin, is of limited applieation. Tt is not to be applied
in construing any instrument where the general in-
tention of the instrument appears to forbid its appli-
cation. TIn eases where it is properly applied, it does
not operate to exclude powers that must he reasonably
implied frow the very words of the instrument by
which express powers are ereabed. (See per Lord
Selborne, in Hartom v, Taylor, 11 _App. Cos., ab p
207 and Price v. Greai Western Raihwey Conpany,
16 M. and W., p. 244.) The common Jaw rule,
Quando lex aliquad alicui concedit concedere vadalar,
at illud sine quo ves 1psa esse NOw polest,” on the wéher
hand, is a rule which is founded on necessity, and 3s
thercfore of universal applieation. It js limited only
by the necessity in which it has its origin.  This rule
justifies us, in my opinion, in helding that the Gov-
ermment of Victarin, ns constituted by the Constitu-
tion Ach, possesses by virtue of that lnw the power
to do any act which it would be competent for the
Legislature of Victoria to sanction, and which ordin-
arily is or may under specinl circumstance nt any
time becowme, reasonably necessmy to its existence ns
a body constituted by law, or to the proper BX0ICISE
of the functions which it is intended to exccute. (See
Dayle v, Faleoner, L.R., 1 P.C, p 328 ; Darton w,
Taylor, 11 App. Cas., p. 197). The question whether
the power to do a particular nct could ordinarily he,
or might under special circumstances hecome, reason-
ably necessary for the Government to possess el
exercise, would, 1 think, present i guestion of lnw to
be determined by the Court. The question whether
* .. the power to do such nct is in fack, or has bLecome
reasonally necessary to exercise, must ahvays be
determined by ITor Majesty’s Government, wha are

responsile, not to this Court, but to Parliament, for
the exercise of the power as well as for the mode in
which it lins heen exercised.

T will sum up the conclusions in which my minrl
abides after a eareful re-examination of the vitally
important questions whieh have hreen hrought under
our notice in the seeond division of this ease.  Ana 1
will first acknowledge that the Court is much indebted
to the bened counsel on hoth gides, whe have argued
a case full of difficultics, and invelved in great ob-
scurity, with distinguishedability, and havegiven us the
resulis of their very extensive legal resenrches. I am of
opinion, first, that, the Constitntion Act, as amended
and limited by the Constitution Statute is the only
source and orizin of the constitutional rights of self
government of the peaple of Victoria ; second, that n
constitution, ov eomplete system of gnvernment, as
woll ng a constitution of the Houvses of Legislature,
was the design present to the minds of the framers of
the Constitution .\ ct, and that that fesign has found
adequate, though ohsewre.  legal expres sion in that
act ; thivd, that the two bodies crented by the Con-
stitution Act, the Government and the arlinment of
Vietoria, have heen invested with co-ordinate and
interrellated, but distinet fanctions, and are designed
on the model of the Government and Parliament of
(rent Dritain to aid ench other in estaldishing and
maintaining plenary rvights of self government in
internal alfaivs for the people of Victoria ; fonrth, that
the Bxeeutive Qovernment of Victorin, consisting of
Ministers of the Crown, are vesponsible to the
Parlinment of Victoria far the exercise of all the
powers vested by the Constitution Act in the
Governor as the 1epresentative of the Crown in
Victorin, and that they and they alone have the rizht
to influence, guide, and control him in the exercise nf
lis comstitutional powers, created by the Constitution
Act; fifth, that the Executive Govaernment of Victoria
possessey and exeruises necessiury functions under and
by virtue of the Constitution Act, similar fo and
co-cxtensive, ns regards the internal affairs of Vietoria,
with she functions posscssed and exercised hy the
Imperinl Government with regard to the extemai
afliire of Great Dritadn.  Sixth—That the Executive
Government of Victoria in the exercise of the
statutory powers of the Governor express and implied
and D1 the excreise of its own functions, has a legal
right and duty, subject to the appreval of Parlinment,
and so far as may he consistent with the statute law
and the pravisions of the treaties binding the Cirown,
the Government, and  the Legislature in Vietmia to
do all ncts and to mike all provisions that can heneces-
sy, and  that are i its opinion necessary and ex-
pedient for the reasoialile and proper administration
of law, and the eonduet of public alfairs, and for the
seeurity, snfety, or welfare of the people of Victoria.

Tt now only remains to consider whether hor
Majesty’s Government for Vietoria hind the Jegal right
£ refuse 1o permit the plainiflf to land in Vicioria,
and to prevént and Innder Jom fre m landing.  In the
view T take of the lesal and constitutional powers and
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funetions of the responsible Ministers of the Crown in
Victorin, I think that this quesbion should  be
answered in the affiemative. The  right  to
exclude alien foreigners is a right that musl
be considered to De inherent in  the consbitu-
ted @overnment of  every independent  state,
and also, I think, in that of qunsi—indepr\mlel1t
state like Victorin, The excrcise of this right s not
forbidden to us by any rule of international lnw, T
it were, il would hiave to be admitted that an act
contravention of such a rule, and constituting n chuse
of war, between the parent state of Great DBritain
and another independent state would be an act beyond
the powers of the Government of this or any other
dependencey of the British Crown. It is not alleged
in the plendings in this ease, nor has it becn sugges
ted in argument that the exercise of the right to
exclude Chinese alien foreigners ns n violation of the
provisions of any of the trenties existing between
(rent Dritain and. China. It has been contenderl,
but in my opinion unsuceessfully, that the exelusion
of the piatidl from Victoria by the act of Mer
Majesty’s Government is a violation of a statutory
gontract right of the plaintif given to him by the
provisions of the Chinese Tinmigrants’ Statute 1865,
and the Chinese Act 1881. T lave had the advan-
tage of reading the judgment of my brother Kerferd
I concur with the views he entertains upon this part
of the case, and I desive, witlh his permission, to adopt
his reasons as a portion of my own judgment. Tt
appears to me to be beyond doubt that the exercise
by the Government of Victoria of the right to exclude
alien foreigners in mn act that may be necessary to be
done in 0. varieby of possible cases Ly the Govern-
ment of Victovin for the security, safely, pence, or
welfare of the people of Victovia. The fnets dis-
closed in this case and the further fact of the
proximity of Victoria to the Freneh convict settle-
ment of New Caledonia, suggest that it is highty
it may he necessuy in the existing cir-
cumstances of the present day to exercise this power
in Victoria atany moment. The proof of the existence
of n logal right to do the act complained of iy the
plaintiff is completed, in my opinion, by the allega-
tion that er Majesty’s Gevermuent for Victoria, in
the discharge of its comstitutional funetion—-n function
T will ropeat the exercise of whieh this Court has no
jurisdiction to review or to question— did in fact form
the opinion and determination that it was necessary
for the-public peace thiat no further Clinese other
than Dritish sabjects should be permitied to land in
Victoria.

My decision is in favour of the defendant upon the
guestions of Taw raised on the pleadings whicl con-
stitate in my opinion a good defence to tlus action on
the merits, and I nm eonsequently of opinmion that
judgment in the action ought to he enteved for the
defendant, with costs to be taxed. T have the mis-
torbune—wmy sense of which [ could not adequately
express in words——to differ in opinion as to a part
of this case from the majority of my brother judges.

probable that

The decision of the Tull Court is n favour of
the plaintifl, and judgment will aceordingly be entered
for the plaintifl, with damages, if any, to be assessed,
and costs tn he taxed, as provided in the order.

Kerferd T—The short question we have to con-
sider is whether paragrapl 4 of the defence 1s an
answer to the plaintifs claim.  Pavagraph 4 may L
conveniently divided into two parts, cach of wlich
mises a separate defence—the frst purt denling  with
the statute law on our statute Dbook reluting tn the
Chinese, and 1he second part involving the considiera-
tion of the constitutional powers eonferred wpon the
Govermment of Victorin  Dealing first with the
statntnlle provisions telating to the Clinese, it was
admitted for the purpose of the argument that the
master of the DBriish ship Afghan brought 208
Chinese to the colony, that that number was in excess
of the tonmage allowance under section 2 of the
Chinese Act of 1881, No. 723, and alse ihat the
master tendered, on Lelialf of the plaintiff, to the
defendant as collector of Customs the sum of £10 for
ench and cvery of such 268 Chinese alleged to be piy-
able under the provisions of section 3 of the sail
recited act, which the defendant refused to accept
wuder the circamstances mentioned in the plea.  The
plaintifl complained that he suffered wrong i heing
deprived of his statntory right, as lie said, of heing
allowed o land in Victoria on payment of the £10,
and therefore claimed dumages. Tt was contended
for the plaimtiff that he could not be sail to be
illegally in the territory when he was willing te pay
the £10; that the law as to the uumber of Chinese
that were allowed to come in any vessel only aflected
the mnster of the vessel; that no matter how the
plaintiff got here, when he was ready to pay the poll-
tax it ought to have heen acecpted ; and finally, that
the Clinese Actof 1881 did not prohibit and say
that Chinamen shall not come into the colony in
greater numbers thau one for every one hundred tons
of the ship’s vegister, but that if a ship came into the
colony with a greater number than was therein
speeified, the captain rendered himgelf linlle to a
penalty. Tt was further contended on behall of the
plaintiff that Seetion 3, which provides.-—¢ Before any
fmigrant arviving from parts heyond Victoria shall
be permitted ta land from any vessel, at any port or
place in Vietoria and before making any entry at 1he
Clusloms, the master of the vessel Dy which such
inunigrantshall so avive shall pay to the collector ov
other principal oflicer of Customs the sum of £10 for
every such numigrant, &e.” gave to every Clinese
who thought proper to come te this country a righl to
Jand upon payment of the sum of £10. The answer
to tlis parl of the ense is, in my opinion, to be found
in the proper construction to be placed upon the
Chinese Act of 1881, No. 723, which appears in our
statutes under the heading of * Chinese Immigration

lostriction.” 1 Section 3 could lie taken hy itself
and consbrued as o sepuate legislative enactment
dealing with the chreumstances under which the
Chinese should e permitted to Iand in Victoria, thers
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might e some fort{(: i]'l the contention nf. the lenwrned
eounsel for the plaintiff that he had a right ta land
apon satisfying the conditions of that scction, 1
would say that the act must be construed as n whaoleg,
the same as any other written instrument would le,
and that we must aseertain from its provisions what
was the intention of the Legislature in passing it.
The provisions of the Chinese Act 1881, which s to
ba read and construed with the Chinese Tmmigrants
Qiatute 1865, will, T think, show that it was the
design of the Legisiature to impaose such restrictions
upon Chinese coming into Viectorin Dby sea as to
revent the possibility of their coming in large
nuinbers at any one time, and to prevent what might
he ealled 5 o€ Chinese immigiation” by restricting the
aumber of Chinese that ean come in any vessel 1o
such nn insignificant nummber as not to make it worth
the while of any vessel carrying passcugers only to
Iwing them. Section 2 provides—'"If any vessel
laving on board a greater number of dnmigrants
within the meaning of the Act, No. 269) than in the
the proportion of one sueh inmmigrant to 100 tons of
the tonmage of such vessel shall arrive at any time in
any port of Victorin, the owner, master, or charterer
of such vessel shall be liable on convietion to a penalty
of £100 for each immigrant so carvied in excess of
the foregoing limitation.” Section 8§ provides— Any
vessel on board which immigrants shall be transhipped
from another vessel, and be lrought to any port or
phace in the colony, shall be deened to be a vessel,
bringing immigrants into the said eolony from purts
beyond the said colony, and shall he subject to all the
requircments and provisions of this Act, and all
immigrants so transhipped and brought to such port
or place, shall be decmed to he inonigrants arriving
from parts heyond Victoria.” Section § was evidently
framed by the [Legislatnre with the intention of
gunding ngainst any evasion of Section 2 being
attempted by transhipping Chinese passengers in
Australding waters, beeause the vessel into which they
are so transhipped is to be deemed a vessel bringing
immigrants into the said colony from parts beyond
the said colony, and it is to he subject to all the
requirements and provisions uf the act. Sections i,
6, and 7 may De looked at as also showing that the
legistature intended that the stringent provisions of
the act should not be evaded, and therefore made
provision by these sections for exemptions in
certnin  erses,  For example, Chinese who are
British subjects are exempted. Chinese oflicials
aceredited at the colony by the Government of China
are exempted.  The crew of any Chinese vesscl are
permitted to go on shore in perforimance of their duties
in conmection with sueh vessel, but if one of them
were to go on share except in performance of such
duaties he would be linble to a penalty of £20. It is
an ordinary rule of construction that il autority is
given expressly, though Ly affirmative words, upon
& defined condition, the expression of that condition
excludes the doing of the act authorised wnder other
circumstances Lhan those (ll‘ﬁ]](}rl, I’.'i'?l'i'r‘_\'.‘-:!:!) HpEHs o

aachusio olteraus, por Willes, J. (See Newth Staford
Nteel Covgpengy o, Weod G, R J Ea 177, and Broom's
Lgpeed Meams b FATR f_r'.-‘)_éf). I would say that the
proper construetion to be jlaced upon the Chinese
statutes is that Chinese coming into this country must
come in the manner prescribed by the statutes, and
that everything in respeet of which a penalty is im-
posed hy statute must be taken to be a thing for-
Lidden, though it s not expressty prohibited by the
statute.  1f the Chinese do not ceme into Vietoria in
the way preseribed, they are prohibited from coming
liere hy the act. A good denl of argument was ad-
dressed to the Court that it wonrld be placing a harsh
construction upnn the statute to make the immigrants
liable for the misconduet of the master in bringing
themn here. The master of the ship is constituted by
the Chinere Act 18K1, scction 3, the apgent of the
immigrants to pay the poll tax, and what is very sig-
nificant with reference to these proceedings, he must
do this * before making any entry at the Customs.”
This provision wonld indicate that it was the intention
of the Legislature that the master of the ship should
be mrt ot the threshold, and, if he could not satisfy
the Customs avthorities that he had complied with
the provisions of the Chinese Act 1881, he should nnt
be permitted to enter his ship as being in port. It
will be found thai this provision fits in with the Cus
toms Act 1883, sections 66 and 71, requiring the
mnster of every ship to report his vessel in port
Both acts ensure that the Customs autherities shall be
informed of the condition of the ship Dbefore she is
allowed to use the port for landing her pzssengers
cargo. Cau the OChinese iImmigrants dis-

themselves from the master of the ship
so as to be able to disavow his fraudulent
acts and yet take the henefit of those acts
in bringing them here? The master in bring-
ing the passengers liere, comes in their service
to land them here, and he does so confessedly on the
facts in this case in frand of the Chinese Act 1881,
T am not aware of any authority for the proposition
that » person may take the benefit of a fraudulent
acteommitted in hisservice even although it bewithout
his knowledge or his authority. In the case of a
ghip running a blockade, where the owners of cargo
were entirely innoecnt and had no knowledge of the
intention of the waster to run the risk. 1t was held
that the owners of the carge were concluded by the
illogal act of the master, althongl it might be done
contrary to their wishes and without their privity,
yeb ag 1t was done in the service of the cargo the
awners of the cargo could nobclaim to be exempt from
the illegal act of the master of the ship {see Baligzd
v. Ryder,12 Moore P.C.C. 168). Carriers of pass-
engers stand no donbt ona different footing from
earricrs of Coods as to their right under their respes-
tive contracts, Lut the legal prineipal that a man
eannol take advautage of a frond committed in his
service would apply in both cases. The principle of
public pelicy is this—an doly malo non oritur aclin ;
no Coust will lend its aid to a man who founds his

andd
sever
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cause of action wpon an immoral or an illegal act.
I1f from the plaintif®s own stating or othevwise the
cause of action appear to arise ex fuspt causd or the
transgression of n positive law of this country, there
the Court says he has no right to be assisted.”
(Broow’s Legal Mamims, page 73 bth Fd.) Fraund
vitintes everything. In Fosier v. Mackinnon, which
was an action on a bill of Kxchange, the plaintilf was
the indersee nhd the holder for value before maturity
and without notice of any frand.  On the finding of
the jury that the bill of exchange had been obtained
from the defendant by fraud, the plaintift thongzh per-
feetly innocent could vot recover. (1.R.4 C.I%, 70.)
The plaintifl founds his claim wpon the fact that he is
here alrendy and is willing to pay his £10, and Lesays
it is immaterial that he was brought hore by the
fraudulent act of the Master of the ship. Tam of
opinion that he cannof suceeed.

T should have been content to rest my judgment on
the first part of the fourth plea, and say that the in-
tention of the Legislature in passing the statutes
was to prohibit the Chincse from coming into Vie
toria except in the manners preseribed by the act, and
that the Frandulent act of the mastor of the Afghan
in bringing Chinese into the port of Melbourne other-
wise than in the way provided for by the Act would
give no right of action to any Chinese on board the
ship, on the ground that he was not permitted to lnnd.
But it is possible that the Judgment of this Court may
not be accepted by the parties. I therefore feel it to
be my duty to express an opinion on the other branch
of this case. It was stated by the learned counsel for
the plaintiff that in dealing with this case they were
treading on what was an unknown path to most of
them. I am not aware of any decided cases upon the
powers conferred under the system of responsible
government granted to the selfwoverning colonies,
snving those of Dull v. Murphy (1 Moore P.C.C,
N.S., 487), and Taylor, v. Barton (11 Ap. Cases P.C,
19%). The precise question now under consideration,
however, did not arise in those cases, and as far as T
have been enabled to search, there i1s no judicial
decision on the points raised by the second part of
the fourth plea. The opinion of lenrned fext—writers
were cited during the able arguments of counsel on
hoth sicles ; but T would say that the extracts we were
favoured with, valuable and weighty ns they are, do
nob assist us very much in arriving at a conclusion
upon the issee we have to determinc—namely, what
are the constitutional powers conferred upon the
Government of Victoria? The second part of the
fourth plea briefly sets up, as an answer to the plain-
tiff’s claim, that the act of the defendant in prohibit-
ing the plaintiff from landing was an act of state
done by him under the authority of a responsible
Minister of the Crown for the colony of Victoria.
And the defendant further says that his said nets in
so refusing to permit the said plaintifl fo land in
Victoria were by the said Government ratified and
approved of as being acts of state palicy. T under-

gtand that it is the substance of this plea, and not the
technienl form of it {which muy be amended) thut we
have to consider. The Crown during the argument
relind upon the plea being justified on the ground that
it was an act of state policy, or an act done under the
exercise of the Royal prerogative. Within the
British dominions there are a number of states, wr
colonies, each having and exercising within its own
tervitorial limits, and with regard to its own in-
ternal affairs, sovereign power, and being for all
such purposes an independent governing body.  But
any et commitied by any one of such states or
colonies affecting a foveign power would be rightly
regarded by such foreien power as an act of the
Dritish nation, and if $he act were a casms belli 16
would have to be defended by the British nation. T
do not think that the Government of Vietoria ean
justify the act done with vegard to the plaintifl as an
act of state policy, unless it had been previously
authorised hy the Queen upon the adviee of Her
Tmperial advisers, or ratified by such authority. An
act of state poliey means an act done by the British
nation to an alien who would have ne cause of action
in any court within the DBritish dominions in respect
of such net.  The plea of “ act or state policy” ousts
the jurisdiction of the Court when pleaded by com-
petont authority. It was not contended that the act
complained of in the statement of claim was so
authorised or tatified. T am therefore of opinion that
the plea that the ach was an act of state policy is not
any answer to the action. With regard to the
second ground, ihat {6 was an  act dome
under the authority of the Royal prerogative
right of the Crown to exclude aliens,
the guestion for our decision was  narrowed
down in the argument to a claim on behalf of the
Crown that the Constitution Act, or the powers
derived under ik, must be interpreted as conferring all
the prevogatives and powers necessary for the ndaminis-
tration of the law and conduct of pullic affairs in this
eolany, including the right to exclude aliens. . On the
other hand, the plaintifl' denies that any prerogative
other than those expressly specified in the Constitu-
tion Act 19 Vic. and the Governor's commission can
e exercised here by responsible Ministers of the
Crown. The plaintiff further denies the existence of
the preropative to exclude aliens, and says that if it
does exist it has not been extended to Victorin. The
issue lies in n small compass, and the determination of
it must bhe found in an exnmination of the powers
cortained in the constitution nnder which Victoria is
governed. The Court takes judicial notice of the
powers contained in the Constitution Act 19 Vic,, and
in all acts of the Tarliament of Vigtoria, amending
the same. T think it will also take judicial notice of
the fact that Parliament is constituted hy three
branches of the Legislature—the Queen, the Legisin-
tive Council, and the Legislative Assenﬂﬂy—ﬁt]mfs the
Covornar represents the Queen, and in that capneity
is the hend of the FRxecutive Govermment—and that
Ministers of the Crown forming the Executive are
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responsible to Parliament. The Court will also take
sudicial notice of * the law of Nations,” # the law and
custom of Parhiament, #the privileges and coursc of
procecdings of each brauch of the Legislatare,” and
that the privileges, immunities, and powers of hoth
the Legislative Counncil and the Logislative Assembly
Liave been defined to br powers lheld and enjoyed by
the Commons House of Parliament of Great DBritain
and Trcland not inconsistent with the provisions
of the Constitution Act. (See Act No. 1, vol. 3, Vie,
Statutes, p. 2,395, and Dl ». Murphy and Moore,
P.C.CL, NS, 487.) The constitution of Victoria was
created by and under the authority of the Act 18 and
19 Vic. C. 55.  The schedule to that act is printed in
our statubes as 19 Vie., and seetion 60 provides that
the Legislatire of Vieturia, as constituted Dy that
Act, shall have full power and anthority from time
fo time by any act or acts to repeal, alter, or vary all
or any of the provisions of tho said aet, and to sub-
stitute others in lien thercof. A luamed writer has
described, and T think accurately the Pavliament of
Vietoria as being a subordinate yob a legislative and
constituent Assembly, having power to completely
change the constitution centaived in the Act 19 Vie.
“jt is a ‘subordinate’ Asscmbly, because its powers
arc limited by the legislation of the Twperial Parlia-
ment ; it is a constituent AssemDbly since it can change
the articles of the Victorian constitution, (Dicey's
Lew of the Comnstitution, 2nd Ed., pp. 101 and 102.)
Again, at page 108, the sane learned author says,
“The colonial Legislature, in short, arc within
there own sphere copies of the Imperial Parliament.
They are within their own sphere Sovercign bodies,
but their freedom of action i1s controlled by their
subordination to the Parliament of Great Britain.®”
The power conferred by section 60 has been largely
available of by the Parlinment of Victoria, The Act
1% Vie. contaived originally 63 sections. OFf these
18 sections have been wholly repealed. On the other
hand, & number of acts moulding the constitution, so
as to give full effect to responsible government, have
been passed by our Parliament under the powers of
the Aet 19 Viec. Une act I have referred 4o, the
Act 1, declaring the privileges, Immunities, and
powers of he Legislative Council and the Legislative
Assenmbly respectively to be those held, enjoyed, and
exercised Dby the Common House of Parliament of
Great Britain not inconsistant with the provisions of
the Constitution Act.  Another act of great impor-
tance is the Officials in Parliminent Act 1859, limiting
the number of responsible Ministers who may sit and
vole in Parliament, and denling with other matblers,
Bince the Constitution Act 19 Vie. came into opera-
tion 33 years have nearly run their comse, and during
that time 13 Parlimments have Leen ereated and
some 20 or more responsible Ministers have been
appointed. Tt is general knowledge that during that
time most serious questions have arisen involving
 the consideration of the constitational powers
.. tonferred by our constitution upon the several
branches of the Legislature. These questions have

from time to time been determined by the unwritten
law of Parliament, the lex of consuctude Porlicinents.
Agnin, the administrative actsof responsible Ministers
(inthe exercise of those discrotionary powers of
(Government resting in the IRayal prerogative) have
been frequently challenged with respect te such acts,
and Ministers have had 1o stand or fall by the decision
of Parliament thercon. 1 think it will be obvious
from this DLrief consideration of the constitutional
powers which Iave been and are now uetnally ex-
ercised in Victoria that the constitution under which
Vietoria is governed vests on a wider basis than the
actual terms of the Constitution Act Vie 19 would
appenr to indieate.  If the plainiiff’s contention were
a sound enc it would follow that the prerogatives
forming part of the common law, which are separate
fromw thosec in connoection with the Legislature, and
which Lefors and since the inanguration of responsible
government have been enforeed by flis Comrt have
been so enforced illegally. For if the Crown is
rostricted to the use of those prerogatives mentioned
in the Counstitution Aut and the Governor’s com-
ntission then all other prevogatives must be deemed
to be excluded. T can find vo aunthority in support
of such a comtention, but I think there is some
anthority the other way. © No distinction can Le
drawn between the rights of the Crown as regards
prerogatives in this country and in the colonies
wherever Her Majesty’s dominions extend.”  (fa 2¢
Batemaw’s Trwst, LR, 15, Eq 385, Bee also In ¢
Owiental Bank Corporation Eaparte the Crown, 28
Ch. .. p. 610.) Assuming the docisions in these
cases to be good law, and that the prerogatives form-
ing part of the common law, applicable to the circuwm-
stances of this colony, were in force herc Defere the
passing of the Constitutien Act, that act must have
contained express words before these prerogatives
could be taken away. {See Weymouth v. Nugeni, 3
Moore P.C.C., NS, 115, dttorney-General v Con-
stable L.E., 4+ Kz D., 1747 and Chitty’s Prerogative p.
48.) 1t is one of the prerogatives of the Crown that
it is never hound unless named in a statube. Tle
maxim Bapressio wnins esi evelusio alleriws, relied
upon to support the plainiiff’s contention is not of
universal application, but depends upon the intention
as discoverable upon the face of the instrument.
(See Saunders . Evans, 6 H.L., cases 729). Now,
what was the intentlon of the Imperial Parliament
in passing the Act 18 and 19 Vie.,, C. 55, of which
our act 19 Vie. formed the schedule? Clearly to graut
to the people of Victoria respunzible government, A
glance at the Act 19 Vie. will show that its pro-
visions were intended to enable the Parlistnent called
into existence to work oub the necessary machinery
for the purpose of giving full effect to the operation
of responsible pgovernment, and that it was not
intended thereby lo restrict the Government to fhe
use of the prerogatives mentioned, lLecause there are
prerogatives not mentioned which are abselutely
essential to give life to responsible government. The
plaintiff’s contention limiting the prerogatives in
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force in Victorin to those specificd in the Constibution
Act 19 Vic., and tlie Governor's commisgion, namely,
the convoeation, prorogation, and dissolution ef the
Assembly, the right to the royal minerals, the power
to appoind courts, and the prerogative of mervuy,
cannaot in my opinion he sustained.  The system of
responsible zovernment would be ulterly wnworkalle
without the diseretionary prerogative powers vested
in the Crown, and which are not provided for by sy
statute. T shall nob abtempt to deseribe whab are
turmed  the  Parliamentary prevogatives.  Siv
Teeskine May in his ninth edition, page 6, says, © The
prerogatives  of the Crown in c¢imnection  with
the Legislatbure are of paramount importance and
dignity.”

T would say that a1l the prerogalive; nvcessary for
the safety and protection of the people, the ad-
ministration of the law, and the emduct of public
allaivs in and for Vieborin, under our system of
responsible government, have passed at an meident to
the grant of self government, without which the grant
itsell would be of ne effect, and may be exercised by
the representative of the Crown on the advice of
respounsible Ministers. There are prerogatives of the
Crown creating a right and duty of which the law
must tale cognisance, althomgh the law does nob
enforee the performance of them. (See per Fry, J, in
Attorney-General v. Pombine, 12 Ch.. Div. 2323 Tt
was held in that case that there existed in the Crown
the right and duty as part of the prerogative of the
Crown to preserve the realm from the inroads of the
sea. The prerogative right to excluds aliens is one
which the law must tnke cognisance of, althouzh the
law conld not enforce the performance of the duty to
protect the people of this country from an influx of
aliens. = It was contended that Ehe prerogative right
0 exclude aliens is part of the prerogative of war and
peace. T do not think that it is, and 1 think that it
will be found that the right te exclude aliens has
heen cxercised by other nations of the world ~who
have nob been at war with the country whose subject
has been expelled or excluded by thenr. It was also
contended that this prevogative had been lost by
desnetude.  Some prerogatives, no doubt, have become
obsolete by disuse, but those preragatives have heen
where the Crown exercised power which had been sur-
rendered to or acquired by Parliament.  The preroga-
tive of exeluding aliens is a power ju the Crown for
andthe protection of thepeople from foreign aggression,
standsona totally different fooling from those preroga
tives used in the internal eovernment ol the kingdow
whiel: may have been taken away by Parlinment or
lost by desuetude. Tt was argued that by the passing
of the Chinese acts the prerogabives of cxcluding thom
altogether had been taken away. T doubt whether
thist would be soif the Chinese had come in conformnity
with the Chinese Acts, the Crown not being named
therein. I am perfectly clear that it is not so
when they come in frand of those acts. I
have said that the Court will take judiciul

# Phe prohlem, which perplesed the minds of statesmen 40
years ago, of whetlier it would be possibic to transplant a
copy of the Brikish Constitution in such of the depondencies
of the empire as had outgrown the form of govermnent which
phtains in Crown eolomies, must, T ¢hink, so far as Victoria is
goncerned, bee nsidered as having heen snccessfelly solved.
1 do uot think that it cun Lo deaied thit we have here in Vie-
tovi vesponsibl - Covernment as fully s i6 obtaing in the
mather country.  The Legistative Assembly of Victovia is an
exact copy of the British Hinse of Commons save as to the
nmunber of members, livisions being tnken in lobbies, and the
clutnre staling ovders.  The same p erogatives are nsed il
exercised by the Grown with regand to the proceedings in uth
the House of Commons and the Legislotive Assembly. Thure
is ot a céremony, procedure or fovm, from the opening of
Parlinment bnvi to a junior clerk tying and docketng o
bundle of papers when attending a scleut committee, in wlieh
ceremony, procedare, or fornare not identical in both Houses;
nor is bhere a privilege nsed. held, or enjoyed by the House
of Commnons which is 1ot used, helild, or gnjoyoed by the Lugis-
lntive Assombly, nexlificd, if at all, only to the extent neces-
gary by the alterad comdlitions under which they are Tireught
nto operation.  Ministers of the Crown in the Leyislative
Assembly, when Purlianient is in session, have that © Lad llf
hone ' whon sjuestivas arce put, the ssne as Ministers of the
rewn in the Howse of CGommous.  he pulse of nat-ounl kfe
beats vigoromsty,  Information is soight, and the policy of the
Government obe ned with regurd te every guestion thut
affects the welfare of the penple. No matter which touchus
the people is tuo greab for the attention of the Honse, aud no
matter is too small for its consideration if a wrong has to be
vighted.  The Imperial Parliument is the supreme suthority
throughont the empire.  The Vietorian Tarliament is the
supreme authority in and for Vietoria, subject only to the
legislative powers of the Tuperial Parliament.

wotice of the law of nations,  Self-preservation is the
first law of nationg, as it is of individwals, T do not
desive to refer to the opinions of learned toxt-wribers
on international Jaw cibed during  the argument, but
it sesms Leyond all question that cvery vablon may
excreise the right of exclnding alieus, without giving
offence to the country to whiel those aliens Luleng.
As bebween nation and nation, ib appears o me that
the Covernment of Victoria has lept well within the
rights of the Dritish nation in excluding the Chincse,
subject, of conrse, to any Lreaty obligation of which
o mention was made.  The question as to whether
{he 6vernmunt of Viclorla can exercise sucha power
is n mabber Delween this colony and the mother
gountry. 1P an international point of view the
act of the Government of Victoria would be the nel of
the nation, and one for which the uation would have
to henr any respousibility attached thereto; for
example, the Shenindoah case.  The Government for
the tine heing i responsible for the peace, safety, and
well-being of the community. So long as their acts
are within the authority of Jaw this Cowmrt is net
concerned as to the grounds of justification for the
steps taken by them., Thisis a mabter for Parlia
ment. 1 would say that the Crown of Victoria upon
the advice of responsilile Ministors, if they had reason-
able grounds to apprehend that this country ™ was
likely to he overron-by theinflux of a lnrge number of
alions who were coming here, not for the purpese

of . pussing  through  bhe  country. hat  to
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sobble  here and  who mizght in course of time
outnumber and  dominate over the prl.op]c who
e anade this country what it is, or wlio might dis-
Larh the peace of the country by coming here, hawve
the power to exclude such persons and prevent themn
from Janding here.  With regard to the coltbention
that  the prerogutives ol the Crown could only e
sxercisad on the personal authority of the Queern, the
constitutivmal usaze wlhich lias now become i part of
oar Lonstitutional law, is that the Royal prerogatives
with ongc exception, as far as I remenmber, nmunely the
right of Her Majosty to dismiss her Ministers trom
ofiiee, which the incoming Ministry Bmust defend and
e responsible for, ean only be exereised upon the
advice of the vespousible advisers of the Orown, and
any abtempt to axeruise those powers by the Queen, ov
by hor 1‘01’)1-useutntive wibthout advice, would involve
theresignation of hor Ministers,  We cannotlearn, and
have no right to ask in this court, whether any advice,
or what advice, has been tendercd to Her Majesty.
She js the head of the Government hoere, and the
proesuuption would be that whencver the discre-
timary powers of the Crown, resting in the Toyal
prevogative, have Leen exervised for the safety and
protection of the people, and for the good govermngnb
of the country, and her respensible advisers continue
in her service, that the prerogative has heen properly
cxoreised.  The constitutional eflect of this change in
the manner of exercising the prerogative is bo transfer
the power of the prerogative from the Crown to the
prople, as represented by the Commons in Parliament
to whom Winisters, upon whaose authority it 1s exer-
gisud are responsible. T am, thercfore, of apinion
that the second part of the plen, if amended ns suz-
gested, would also be an answer to this action.

WiLniaus, J. said—Having regard o what is
stated in the judgment of the Chief Justice, it is
guite unnecessary for me to nobice the nature of the
pleadings in this action, further than to observe that
the fourth paragraph of the defence raises two
(lLI:E(-}TlGGS. 1. {which I place first merely for the sike
of convenience, and in order to dispose of it) That
the wrongful act complained of was done by the de-
fondant to an alien, and was adopted by the respou-
silile advisers of the Crown in and for “the colony of
V.iul}m'ia,; thus, it is alieged, converted into an act
of state. 2. That the right or power to exclude aliens
from the territory of Yictoria is vested in the Gover-
nor of Victoria, to be exercised by him under and in
accordance with the advice of his responsihle Minis-
ters 5 thab in this case, his respensible Ministers cxer-
eised the power so vested, and that the swnebion or
concurrence of the Governor to or with the exereise
of that pewer is to he presumed from the fact that he
has continued the Ministers who so exercised it in
oflice as Lis responsible advisers.  Upon this second
line of defence it is fmportant to note that the
Att()_l‘ney—(a‘reneral ab the outset of his argument
admitted that he relied upon no sanction, cobeurrence
or assent of the Governor other than thai ta be in-

forred from his continuance in oflice.  These Leing
the two lines of defence, I will, for the sake of con-
venience, doal fivst with  that which may Dbe shortly
called the act of state defence.  The answer to this s
simply, thatthat whichealledandrelied enin thepresent
cnse as an aeb of state is no act of state at all. A
wrongful act done to an alien, it ratified Ty the
Hovereizn power, woukd uudonbtedly beeome thoreby
an nch of state, for which the alien could not secck
redress in the nunicipal courts of the Sovereign
Iuk this colony is not a Sovereizn power, s
ave conecrned, the Tmperial Govermnent
alone occupics that position. Nor is the Sovercign
power vested in the Governor of this colony ; and to
vender Bhe act compliined  of an nok ol state, either
the ratifiention of Her Majesty’s Tmporial advisurs
waonld e required, or, if the sovertign power wele
vested in the Governor, theratification of the Governar
This principle is clearly ostablished Ly the judgment
of the Puvy Council in the case of Phe Secrelury of
State for India v, Kemache: Boye, 13 Moors P. C., 1.
99, The vesult of the judgment in that cse is sbated
at page 96 in these words— “The result in their lord-
ship’s opinion, is that the property now claimed Dy
the reapondent has been seized Ly he British Govern-
ment acting as a soveredgh power through its delegate
the Bast India Company, and thab the nct so done,
with its consequences is an net of state, over which
the Sepreme Court has no jurisdietion” (the impor-
{ant fact in that case being the fact that the East
Judia Company was the delegate of the sovereign
power). Hven more foreibly and clearly is the samc
principle established by the judgment of Mr. DBaron
Parke, 3 Knapp at p.p. 343 344 eited approved of and
acted upon by the Privy Council in the case of dfaws-
grave v. Pullido 5 Appeal Cases. p.p. 14) 110, 1If
the Governor of this Colony has the sovereign pewer
yested in him it is clear that eutside his cotuhission
there is nothing else which so vests it.  But there is
no such delegation or anything approaching to it con-
tained in Lis commission. The Governor of this
colony is clenrly not a viceroy, as is commonly supposed
and the term vice-regal is inappropiate to the position
he occupies. 1le is mercly an officer of the Imperial
Government with a limited authority from the Crown
andhisassumption of an actofso vereign paweront ofthe
limits of the authority so given to him is purely void,
and the courts of the Colouy over which he presided
could giveit uo egal ellect.”— Musyrave v ullide,
at page 110, Na person or body of persons in this
colony is the rlter ayo of the sovereign, to no person
or body of persons, has there heen a delegation by the
Sovereign of the whole Royal power; and as this
colony is wanifestly nota sovereimu power, but is only
the colony or dependency of a SOVereign power, no
fanction or ratilication can be excreised here wlich
would hnve the effect of merging in an act of state the
wrongful act of a subject to an alien, and so harring
the alien from seeking redvess in our conrts of justice
The cases I liave referred to are 1 think, suibicient to
dispose of this branch of the defence, and it now re-

power,
far as we
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mnains to consider the other, and by far the more im-
portant. Mave we in this colony the vight
or power to cxclude aliens from our territory !
Is that power vested Dy law in the Governor,
of this colony, so as to be excrcisalle by his responsible
advisers? I limit the question purposcly in this
way, for it is nol pretended either that any suach
power is vested in the Governor by his cominission,
or that, however it may have hoen vested, 1t has heen
exervised in any other way than through lis re-
sponsible advisers.  Upon this second line of defence
lengthy and claborate argument has been atddressed
to the Court,- chiclly upen the points—I.  As to
whether the prorogative or right to exelude aliens
ever existed in Bugland. 2. Whether, it it ever
existed, it has not fallen into disuse. 3. As to the
olfeet of non-user. 4. As to whether the legislation
as regards Chinese in force in this colony docs not
give members of that particular nabionality a statatory
right to enter the colony upon cowpliance with the
statutory condition.  All these questions are no doulst
full of interest, and eluborate treatises might e
written upon them; hut I do not desire to decide
more than is neeessary, and if o decision upun one,
and ghat the most imporiant anc substantial, pointin
the ease, decides this portion of the defence in favour
of the plaintiff, it is manifestly unneeessary to express
an opinion upou any other point, however interesting
the expression of an opinion upon that other peint
might be. T will assume, therefore, withont offering
any opinion thereupon, that the prerogative, or right
referred to, did and does exist in England, that it bas
not there fallen into disuse, or, that if it has, such
non-user does not affect or prevent its exercise there;
Lut making all these assumptions in favour of the
defendant and against the plaintiff, none of them aftont
the main and substantial questions in the ease, and
the only question with which I am concerned, and
that is this, whether under any law in force in Vie-
toria the Covernor, or the Governor with the advice
of his Minmistry, or Ministers, has or have the power
expressly or iwmpliedly to exclude aliens from our
territory.  Just as in regard to that branch cf the
defence which T Linve dealt with first, we find no troce
of o delegatiou of the soversign power to the Governor
in his commission, so, by &he same nstrument, is
there notbing approaching to a power to exclude
aliens vested in that officer.  Tf it exists, there
fore, here af nll, it must be by virtue of some law
in foree in Viesorin, and unless it be by virtue of our
Constitution Act, there is no other law nnder which it
can be contended that we get such o power sither
expressly or by dmplication.  Then, again, it lias not
been pretended ar s it pretended, either upen the
pleadings or in argument, that the Goveruor has ex-
eressed this alleged power personally or by virtue of
any authority, the excrcise of wlieh is vested in him
personally ; but the position taken is that the power
claimed lins in this ecase been exercised hy Ministers
with the sanetion and concurrence gf the Governor,
signified by their continuance in office. Therefore

the one and only necessary point to be considered is
this—Is the power clalmed vested by auy law in
force in Victoria in the Governor, and is that power,
if so vested, to be uxevcised through his Ministers !
If T eone to the conclusion that ne such power exists
in Vietorin, then it is wanifestly not only unnceessary
for me bo consider the other points to which [ have
referred, but also the point whether Chinese wloe com-
ply with the statutory conditions have or have not, a
statutory right to he admitted into our territory.

I confess I have come to the conclusion ab which 1
have arrived witl great relustance. T folly recognise
the importance of owr decision, and of its possible
effect upon the future of this colony. I do mnof
hositate to say that if the conclusion at which I have.
arrived Le 4 1ight one, we have no legal means of
preventing eargoes of alien eonvicts, if they were sent
heveto-morrow, from landing on aud pelluting ourshores
T have for years in commmon with, I believe, very
many others, been uwnder the delusion (as Lmust terin
it) that we enjoyed in this colony responsible govern-
ment in the proper sense of the term. I awake to
find, as far as my opinion goos, that we are merely an
instalment of responsible government. It would bave
given me sincere satisfaction to have Leen enabled, in
pronouncing my judgment, to have expressed my con-
enrrence with the Chief Justice upon this point ; but
{ have felt myself forced as a lawyer, construing our
law as a lawyer, to differ from him on this most im-
portant question—namely, as to what is the system of
responsible government which we have had granted
to us in Vietoria, or, tu put it more correctly, does
the system of responsible government granted to us,
be its mensare full or scanty, Include the power or
right to prevent aliens from landing on our
tervitories]  Theanswer to thiz question must depend
Constitu-

on the construction placed wupon our
tion Act. As I understand the judgment of he Chiof

Justice, he holds that under that act, so far as regards
our internal affairs, and only so far as they are con-
cerned, we have Liad granted to usa full and complete
system or measure of responsible government. In
this he holds to be included the right to preveut aliens
landing on our shores, inasmuch as, his opinion,
the exercisc of that right relates to the management
of our iuternal affnirs, and s a right which it wmay e
nacessary to exevcise for the preservation of our own
territory. I do not ab the outset thinle that it is clear
that the right clatmed to cxclude aliens is nob ane
which affects and concerns imperial interests-—in obher
words, T do not think it is clear that it relates solely
to our own internal allairs and intevests ; but passing
that by with an expression of doulst, undetermined for
the present, 1 ds not think we have the right or power
elaimed.  The Governor, either with or without the
adviee of Minjsters, hus, as we have seen, no such
authority conveyed to him by his commission. Then
in whai lnw or instrument 1s the power alleged to be
contained 7 All, as I anderstand, are agreed that if
it exists anywhere it exists in the Constitution Act,
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and that if it exists, it exists within the limitation to
whieh T have just referved. Whether, thercfore, we

" affirm that the power exists, or deny its existence, it

is to a consideration of what has passed to us under
the Constitulion Act that we are driven. T cdo not
hesitnte to say that the phraseology of the act is so
vague and obseure in parbs as to create grave doubts
a5 to its meaning where no doubt need have oxisted,
and that a stutly of it leaves the iinprcssion upou
one’s mind that those who framed it from the colonial

oint of view were fearful of expressing too plainly
sither what were the privilages and rights sought and
thonght to he obtained hy it, or, on the other hand,
from the Tmperial point of view, of stating too Dluntly
what rights and privileges it was intended should not
pass to the eolony under it.

Passing now to an examination of the Constitution
Act, what principles of construction shoull we apply,
and applying thesc principles, what privileges and
rights, generally and brielly, pass to this enlony nnder
it If the object of the act was to erente o system of
responsible government in Victoria, and if a system
of responsible govermment was created by the ack,
there can be no doubt that to the construetion of the
act we shomld apply the principles—1. That the
avant of that system, whatever it may amount to,
cnrries with it a grant of nall such powers as
are necessary 1o the existence of that syaemn, and to the
proper exereise of the functions inhevent in or incidend,
to that system.  (Darton 9. Taylor, 11 Appeal Cases,
p. 203) And 2. That whenever a law grants any-
thing, it impliedly also granis that without which the
thing granted conld® not oxist (Queando lex aliqguid
camcedit, concedere videtur of did, sine guo res ispa
Larylor, 207.)

esse  non  polest. )  (Bavien v i3

Further, that to the corstrmction of snch an  ack
as the one now in  guestion we should apply
with caution another cqually  well-known maxim

—Bapressio wnius evelusio olierims.  Now, to begin
with, looking merely a* the Aet itself (which, in con-
strning this or any other Act of Parliament, is the
legitimate eourse) and not at despatehes or apeeches
in the Imperial or any other Parliament (whieh for
the purpose of giving a logal eonstruction io Tegislation
are, in my opinion, clearly valueless,) it ie, at least,
apen to donht, whether it was the primary abjeet af the
Act 1o ercale even a system of responsible government
in Victorin., If that was its prinwmry ohject, then it is
very singular that there is n. mention whatever of a0
high or imporlant an objret in the preamble, thongh
there is express mentian of another and cerlainty not
more important ‘object—*¢ Whereas it is expedient o
establish in the said enlany separate legislative Tnuses,
and to vest in them as woll the powers and functinns of
ithe Tegislative Council now subsisting as the other
and additional powers and Fanctions heveafter men-
tioned.” 1 take leave, therefore, at the entset to donbit
whether, keeping sbrictly within the four corners of
the Act, it was ifs primary olject to erealed system of
responsible government. I think its primary object

and intension was to do 1liat which iz stated in the
preamble.  But even if this e <o, it may well be that,
irresportive altogether of the preamble, the operative
partof the Act crentes a system of responsible govern.
ment,  IF it does, then the principles or canons ol con-
stenction to which I have referved apply to e
exialener amd working of the system so ereated, but no
Fnether.  Tn other woeds, T am ondy at liberty to regand
as imcarparated in the Act, thongh not expressed, all
such powers as may he neeessary b the existence il
working of that system, anil withnut which the system
so created ennld hiave no vitality.  Bat there may be
infinite  varieties aml infinite degrees ol responsilide
government ; and powers which ay well be necessary
to the existinee, o1 working, or vidality of one syslem
may not he soas to anather.  We therefare find o
aelvos eontinually anil an all sides driven hack to this
contral point.  What is the neasure ol government
which has passed to ns under onr dead of arant (i T
may so eall ity 7 WWith what limitations is it snr-
romnced 7 3What powers are eonveyed to ns, and what
not? I am of opinion that a system, or a meazure,
of 1'09]101195!':]0 goverment I8 ereateul by the  Act,
This, I think, way [Iaily De inferred  from
the somewhat  loascly-warded  provieion in the
latter part of section 37, * With the excoption of the
appointments of the oflicers Hahle to retive from oflice
on political grounds, which appomtments shall b
vested in the Governor slone.” This evidently relates
to the appointment of Ministers of the Crown in and
for the colony of Victorin, or, in other words, to the
appointment of the Governor’s responsible advisers.
Dut to say that an isolated expression of $his kind
gives to this colony the same rights and powers in
regard to a1l colonial and lncal affairs, and applicable
thereto, as the Dritish Government possesses in
regard to the affairs of Great Brifain, 1s the enunclation

of a proposition, which is not only startling,
bub positively unintelligitle  tn 1ne. We have
certain powers, privileges, and vights expressly

ayanted to us by the act; snd mindful of the principles
of econstruction applicable to an act of this description,
those powers, privileges, and rights, so expressly
granted, carry with them nll such other tmplied
powers as are necessay to the existence, enjoyment,
and use of those powers, rights, and privileges.  Dut,
as a lawycer, T protest against abusing these grand and
beneficial principles to the extent of using them to
create and eall into ex’stence n primary power, or to
supplement, or aid, &hat which has no existenee.
Under the Constitution Act we nre first anthorised
0 establish two Legislative Houses instead of one
(section 1) ; that being, as 1 wiruld again observe, the
primary object of the ach as expressed in the pre-
amble : and also by the same seclion, pewer is given
to hoth Houses to make laws conjointly in and for
Victoria, subject to Her Majesty’s assent. Then by
cection 28 1he Governor (this expression by section 627
meaning the person for the time Leing Jowfully
administering the government of Vietoria, the word
“alone” and the words with the advice of the
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TExccative Council,” both of which pxpressions are
found in another part of the act, being owmitted) is o
convoke and prorogue both the Couneil and Assembly,
and to dissolve the Assembly. By sechion 3D
power is given to the Legislature of _Victqriu. to
define its privileges, powers, and immunities within a
certain limit. Iy scetion 36 it shall be lawful for the
Covernor tn send back to the Council or Asscmily
for considerntion any amendment which he may
Jesive to be made in any bill presented Lo him lar 1Ler
Majesly’s assent. Then comes sechiom 37, Iy \\'?11::_]:
power is given o the Governar, wikh the advice of ia
Txeentive Connel,” b appoint to public offices, exeet-
ing Ministors or the Crown, whose appoinfinents are
vosted in the « Governor alone.” By seclion 48 power
is given Lo impose and Jevy daties of Custonis. Then
come sections relating to the hamling over all revenues
of the Crown to the colony, aml to the charging such
revennes with payment of the eivil list, &e. 1By section
G4 power is given to Parlimment  to make laws for
rewulating the sale, dispnaal, letting,
waste lands of the Crown, anl of all mines and minerals
therein. By section 45 power to appropr:te the econ-
solidated  revenue.  Then  come the well-known  and
muchedelaied sections 56 and 57, by whieh it is pro-
vided that all hills for appropriating any part of the
for mposing any duty, rabe, ®ax, rent,
retarn, or impost, shall originate in the _Asscmh}y, and
may be rejected, bub not altered, by the Conneil, and
that no such Dbill shall be originated in the Assemhiy
which shall not have heen first reconnuended by a
message of the Governor” 1o the Assemlly. DBy
soetion G0 power is given o Parliament to repenl, alter,
or vary 1he act sulject in gertain limitations and con-
ditions, and by section (1 power ie given to the Legis-
Iature to alter the Blectaral Act. T have now, T think,
generally and briefly enumerated neardy all, if not all,
the powers, rights, and rivileges whicl are expressed as
wssing  under the Constitution Act, and T at orce
admit  that all other powers which, thongh not ex-
pressed, are pecessary to the existenee,, \\'n}‘]nng or
functional lile of the express poOwers, Dass with them,
Now, how can it be sa ul that the
le aliens from our territary is, in
any sense, necessary to the exerise, cnjoynient, ot use
nl']my of 1he powers, rights, or pl‘l_\'ilvgos expressed Lo
be granted 7 T might be urged t)':bh far greater faree
ihat the cxereise of the preragative of wmorey 18 ap-
purt—vl—]:mt, ar medent to, or inherent mn the powers
vesied Ly the Constitution Act, and yei I ventore to
{hink that 11.¢ exercise of the prerogative of merey docs
not pass to us under that act.  Whether it was pur-
eld or not is another matier. ‘ut in my
ave it nob, ns a part ol onr systom ol go-
as Al Cimstitniion Act is concerned ;
<o [ar na Ihis power can be exereised
here by viclue of sections 218 and 319 of 1he Crimimal
Taw and  Pracltiee  Stainte 18G4, and under the
Governor's instroctions I overy case calling for its
resourer must be hacl to the Severcign
Tinperial advisers.  But, ns
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it so happens, this prevogative may be exercised here,
not by any law in loree in Victoria, oxcept in so far
ns it may be exercised by virtue of sections 318 and
314 of the Criminal Law and Practice Statute, but
by the instructions to the Governor as an Twperind
officer. Tn the same way s I have directed attention
to the expressions in the Constituion Act, il
Governor,” ' the Governor alme? 'fthe Governor
with the ndvice of his Bxecutive Council,” and to the
interpretation  seetion (62) 1 desive here to call
atbention to the peculinr and significant phrascology
used in sections 318 and 319 of the Criminal Law
and Practice Statute. By seetion 318 * the Governor”
may grant o eonditional vemission of sentence, il
st ghe Governar in Council” may malke vules for the
niitigntion or remission, conditional or ntherwise, of
sentences as an eentive to good conduct while nnder-
going sentence. 1y section 319 ¢ the Governor™ may
extend mevey eonditionally to  an oflfender undler
sentence of death.  The Governor's instructions upon
this point read as follows :— The Guvernor shall not
pardon or reprivve any  such offender (an olfender
ander sentence of death) unless it shall appenr to him
expedicut so to do upon receiving the adviee of the
Executive Council. Butin all eases he has to decide
either to extend or to witheld n pardon or reprieve
according to his own deliberate judgment, whether the
members of the Executive Council coneur therein or
otherwise, It would appear, thevefore, that there is a
partion of the prevogativeol mercy vested in the Gover-
hor and not in the Governor in Couneil Ly the Criminal
Law and Practice Stitute, and that there s an
authority given fo the Governor as an Imperial
agent of his Imperial priveipal, by the instructions
ag & its further and fuller exercise,  Dut there is no
mention whatever of the exercise of sueh a power i
the Constitntion Act, nnd uvuless it ean be dragged
into the Constitution Act Iy one or other of the bwrn
principles to whicl I have already referred, itis nol
contained in that act at all.  Forthe reasons T have
previously stated, this power cannot be created by
cadling in aid those prindples, and if this power—the
power to extend merey— eannot lie g0 created, mosl
assuredly the power claimed to ex clude sliens canmnot.

b the third maxim to which T have referred, and
which T have suggested should be used with eanbien
in construing  an act of this description Lagressio
anving weclusio alteving, cannol and should not he
disenrded in the consideration of the question as te
whether we get, under the Congtitution Act, either
the one ar the other of the powers to which T have

referred. The act is absolutely silent  ax
to n conveyanee or  grant of either of these
powers, snd yet it dees convey to o us in ex-
press  lerms  pawers  of certainly  no  greater

magnitude. 1 have already enumerated what iliose
powers, rights, and privileges ave ; bt as sonnew it
equsdlem geueris with those T lhave mendioned as nol
possing, T way mention that ~the power to emavoke,
prorogne, and dissolve Parlisment {seetion 28}, and the
prwer fo nlienate Crown lauds and - Crown minerals
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(seclion 54).  These form the subject of express grant,
aml, of course, any powers or riglts neeessury Go the
exeruise of Those powers pass with the grant of them ;
but, as regards the power of excluding aliens and of
extending mercy, there is not even the [aintest sngges-
tion in the act.  Therelore, for this and for other
ressons o which T have reierred, I arrive at the enn-
clusion  that under the Conslitution Aet we o not
oesess the power which forms the principal subject
matter of the delfence now wnder consitleration. Tt isn
powor which passihly may have been withheld for the
renson that its exereise here might caase complications
Iotween the Imperinl Guvernment and other nation-
alities.  Being withheld it leaves us in this most un-
leacant and invidious position, that we are at present
witliont the legal means of jreventing the scum or
desperadocs of alien nationalities from landing on our
territary whenever it may swit them to come here. For
the reassm I liave given, judgment, in oy apinion,
shoulil upon this argument be entered for the aintil.
HoLroyp, J.—In this case we have to decide the
guestions of law raised by the pleadings, whicli are
eantainetl in the Tourth paragraph of the defence, and
in a codensed form may be reduced to two—mnamely,
first, whether, under the circumstances set forth in
that paragraph, Her Majesty’s Ministers for Victoria
eonld an behalf of Her Majesty lawlully exercise 2 right
10 exclude the plaiutiff, an alien friend, from Victoria,
ag a part of the Royal preragative ; and, secomdly,
whethor the act of preventing the plantilf rom landing
in Victoria under thase eirenmstanees was an act of
stale policy, lawfully ratified by Her Majesty's Min-
isters For Vietoria on Lehalf of Her Majesty, or, shortly,
an act of state.

Each of these questions, it is ubwvious, may mvolve
the discussion of several propositions.  The fact of the
plaintiff having arvived in Vietorian waters on hoard a
vessel which enrried immigrants in exeess of the praper
muouber lias only been introdueed into the defence as o
eireumstanee on which to found an argmment i dizcuss-
my those propositions.

Now, ag to the first question, nohody has dispmted
the  Attorney-General's proposition  that by ter-
national law every nation has the right of excluling
fareigners from its territory, as well Inends as enenics,
Bat what we have here in the first place to consider
is by whom, accorling to Lnglish law, that right may
he exerised as regards alien Triends in the mother
rountry, whether by the Crown or by Parliament. On
this paint the result of all the preerdents and  his-
toricn]l pmsseges that have heen cited to us may be
very briefly summariged.  The power to excinde aliens
in timez of peace, Poth by forbidding them to enter
and hy eonmpelling them Lo depart the realm, has been
claimed for the Crown as part of its prerogative down
to quite modern times,  Between the Conquest and
the end of the sixtesnth contnry, as we are informed

L it was exereiserd not unfrequenfly

although ouly cue woll authenticated justance was
mentioned Lo ws, the expulsion ol the Jews by Wing
Eilward the First, a sowmewhat uuforlunate instance,
considering the Teelings by whieh the whale population,
from the highest to the Jowest, were then animated
towards the Jews,  On the ether hand it appears that
since the reign of Qneen Elizabetl the pawer has never
been exereised by the Sovereign without the sanction
of Parlinment, niless the ease of Be ddum 1 Moo P.C.
460 farnishes o solitary exception to my statement.
In that case Mr. Adam, an alien [riend, had bern
banisled Trom the istand of Mauaritins by order of the
Governor-in-Council nuder irstnetions from the British
Government, and it was held by the judicial eommittee
ol the Privy Council that by the law of the island an
alien [vieml eould be removed from  the sland by the
Execu ive Government at is plensure without having
been convicked of any offence, unless he Lad procured
the permission of the Government to establish Ius
donticile there. The judgment of the Privy Council
praceeded, to use the words of Lord Brougham, *upon
tlie peculiar provision of the French Inw,” which pre-
vailed in the island ; and would have been just the reverse
if Euglish Taw Lad prevailed there. Aceording to thelaw
of France, as it then stood in the island, the
Executive Government had power to remove any
alien not domiciled by its authorty; and for this
rensonn it was resolved that Mr, Adam could be
lwwfully deported. He was not removed by foree,
but went away under pain of being forcibly deportd,
which was the same thing. French prerogative, how-
aver, was not Fnglish prevogative; and the case of
Re Adewn furnishes no precedent for aseribing to an
English sovercign a power which had been inherent
in the Grown of France, and was still existent in the
Mauritins, as governed by French law. The judg-
ment, in my opinion, points to a dircetly opposite
conclusion. To put it in another form, the offence,
which the foreigner had committed, by entering the
island illegally, could by the French Jaw of the island
be punished by the Sovercign, or his delegate, by
deporting the foreigner. But. according to English
law, no resident in the United Kingdom, whether
native or foreigner, can be deported at the arbitrary
will of the execulive for any offence alleged against
him. For any offence he must be tried, and, if
convicted, punished s the law preseribes.

Fliat the power of excluding alien friends ever
oxisted as o part of the prerogntive has been
veliemently denicd Dy statesmen and jurists of high
authority, quite as illustrious as the advocates for its
existence. To one class of forelgners—namely. mer-
chants—Dboth in the Magna Charta of King John,
and in that of the fivst year of fenry the Third (a.p.
1215 and 1216), frec right of ingress and egress and
of abiding and travellng from place to place in
England, except in time of war, is accorded as one of
the ancient and lawtul usages of the realm. I'ro-
Lably this class of nlicns was gpecially mentioncd, as
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the only one that specially necded protection, foruign
merchants having sullered so much from King John's
exactions ; byt that is only conjecture. In the
charter of the following year a reservation is in-
troduced, which rather countenances the authority of
the sovereign to deprive even merchants on occasion
of the benefit of this old and cxcellent usage. The
merchants are declared free to come and go mist
publice ante prohabitr fusrint (unless  they shall
have been publiely prohibited heforehand). On a
question of this kimd I attach comparntively
little importance to what was dene or said before

the close of the sixteenth century. Up to
that time ennstitutional wsage was qnile  un-
erystallised ; in Tact 3 had  lavdly hegun  to

settle.  Belore then hundreds of preeedenis might be
found, stretches of Royal aothority unchanged at the
time, Tor aets which were alterwards dmm\mwd to be
gross infringements of the privileges of Parliament or
of the libertics of the people.  But I am very much im-
pressed with the fact that for nearly threr centuries no
British Sovereign has attempled to exercise the right
of expelling aliens, or of preventing their intrusion in
time of peace by virtue of his prevogative, and no DBrit-
ish Minister, not even the strongest advoeate in theory
for the plentivude of the Royal authority, has ventured
in this matter to reduce his theory into practice.
Whenever it. has been found necessary to take measures
of precaution with respeet to aliens resident in the
countyy, or expected to arrive, a temporary Act of Par-
liament has been passed for the purpose.  The Acis of
33 Geo. 3 Chap 4, and 56 Gen. 3, Chap. 86, te which
allasion has been made, are examples ; and the Act 11
and 12 Viet, Chap. 20, iz another example. The
Attorney-General argued thai these two statutes of
George the Third recognised the right ot the Sovereign
to exclude alien friends, and he referred particularly to
the 7Tth Section of the Act 33 Geo. 3 Chap. 4, contrast-
ing it with Section 18, Section 7 abbreviated enacts
that whenever His Majesty shall think fit for the safety
of the kingdom to direct that alicns other than mer-
chants shall not be landed in the kingdom or only
landed at preseribed places, the master of any ship dis-
obeying His Majesty’s orders shail forfeit £50 for evary
abien landed m contravention of it.  Section 18, abbre-
viated, enacts that it shall be lawful for Ifis Majesty
to direet aliens, with certain speetfied exceptions, when
resident in the country, to reside in each district as his
Majesty shall think proper. The suggested contrast
rests in this, that in the ome ease disobedience to the
direction of His Majesty is made punishable, and in the
other that Hig Majesty 15 empowered to divect.  Section
I4, which contains, with respect to ordering the depar-

ture of alions, provisions similar to those of see
tion 7 with respect to  prohibiting  their intio-
sion, sapports the Attorney-Glencral’s  argument.
The enactmenls of scections 7 aad 15 are so

framed that they wounld have been equally efficacious,
even though wilhout them Ilis Majesty cculd not
lawlully have direeted that any alien should he kept out
or expelled, Lut I believe, nevertheless, thal the slates-

inen under whose auspices the Alien Acls of GeorgeI1],
were passeld lid utemt (o recognise, o far ne tliey
conic withont distinetly aflirming it, the prerogative of
the Crown to exclade aliens from the United Kingdomn,
and liat was the Jast that could lave been expected
from their apenly expressed opiniens.  1f, liowever,
the Acts of George TTTL recognise this power in the
Crown, (e Aet elhap, 20 of 11 amd 12 Vieteria dops
not, hot the reverse. The frst seetion ol that siatute
anthorizes o Secretary ol Stage ol Great Britain, or the
Lord Licutenant of lreland, it e thinks it expaldient
o certain information supplied to him, to direct, by
order under iz hand, that any alien, with the excep.
tinns mentioned in section §, shall depart the realn
within a limited tiney, awd the Act then proceeds 1o
provide means for caloreing the order.  1f the Crown
liadd heen supposed g0 possess tlie vight daimed for i,
cither as to aliens in general or as in aliens other thay
merchants, the power conferred by the first section of
11 and 12 Viet., chap. 20, would bave been wholly ar
partinlly unuecessary, and the section would have ieen
framied i more goneded louguage, so as not to invade
the prerogative. Upon the whole T think that the
right ol exeluding alien friends from the United
Kingdou: is now vested in the Parliament ol 1he
United Kingdem, and nnt in the Sovercign nlone, T
cannunt say that, as o part of the prerogative, 1t hns
fallen intn desuetnde, for that would imply that it once
legally existeld a2 sueh ; Jmt leaving itz legal existence
open o question, conslitnlional usage, hardening with
time, has exeluded it from the prerogative,  Just the
gsame thing was decided by the House ol Lords when
Sir James Parke was created a lile peer by the title af
eatablished

Baron  Wenslevdale. Tt was heyond
dispute that the Sovereign had in frmer times
created  lile peers, who, by virlue of their ereatinn,

assmmed  to sit and sat in the Honse of Lords,  But
it was nevertheless, resolved that although the Crown
conld still ereate life peers, it could not  entitle
any person enuobled & st in a Chamber of hereditary
legislatars, whicl, by eomnstitulional nsage extemling
over faur cc‘mmum the Hounse of Lords had beeowme,
Suppese now, to .nlnpt the language of the Altoney-
Genceral {hat the s0vereign 1|uht which every nation
[resesses to interfere with fm'cigners entering its do-
minions is ander the English eonstitution vested in the
Quecn, he then eotends that, as regards loeal affairs,
tlis brangh of the prerogative s exercisable hy the
Ministers for Vietorin, and he works oot his
eomnception in Lhis way. The Qm-m’s prerogative, e
says, is active all over her empire.  Personally, she
eannot exercise this branclh of it anywhere.  Ergo, il
muel be exercised on her behall in or Tor Vicetoria,
cither by her Ministers for Imperial affaivs or by her
Ministers lor Vidoria. Dot resposnsible gavermnent
Isas heon established in Vietoria, with Ministers respon-
sible a5 to all Iocal allairs ; and thenee it results $hat
the right 1o advize {the Gneen as to sueh alTaws has been
taken awny [rom the Dieperial advisers of the Crown
(that is, [vaw Tler Majesty's Ministers in the United
1\111{“(11)111)’ and has been transferred Ly law to her

Queen's
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Ministers in .'m'd for Vicloria. "1’]1(: e;:clusion of F(_)r-
eigners [rom Vflci—ona, athr:.ugh‘ it may involve Tmperial
cOTISEUCIICES, 15 & lucal aifair, inasmuch as the power
to exclude them s necessary for the g!)l)ll govermnent
of the-culony. The Queen must, therelore, exureise Jt.?ns
pat ol the prerogative through .]ier 1'0511(11:‘.‘;:1:10 Min-
wu in he colony, cither apart [rom Lhe Governor or

talt . -
by the tovernor as bhie loeal yepositary of ik [ must
be assumed that the Queen or the Governar, as the

eage may require, has assented o wlhiat lias been ordered
by 1er Majesty's Munisters for the colony on her Le-
hadl, innsneln ag they have not beeu dlsm]_sscd i'rum
olffice. [ have picced ogether diflerent portions ol the
AI.Lurm'y-Gmmr:ll’s address, but T thivk T have ren-
derel Dis argument faithiully, and as nearly as possible
in lis own words,  Spenking with great respect, the
argument appears to me very sebile, but unsound.

At the outset we must not be misled by abstraet
terius.  No such things as responsible government has
been bestowed apon the colony by namne ; and it could
nob be so estowed.  There is no cub and dried institu-
ion enlled responsible Government, identical i all
gountrics where it exists.  Whatever measare of sell-
gm’urnment has been imported to the colony we timst
senreh for b in the statate law, and collect and eon-
solidate it as best we may.  Nobody ean have stadied
ihe development of seli-government in the Aunatralian
eolonies  withont  having ahserved the tentative and
eautinns manner i1 whiell  British statesmen have pro-
ceded in thesr arduous task. The impulse which has
warmed Lhem into action has always heen supplied from
the colonies themselves, Dut we must not forget this,
that & is the Parliament of the United Kingdow,
guided by the statesmen of the mother country, that
has granted to this colony the whole mensure of self-
governmeal which it possesses. [t was the Parlinment
of the United Kingdom which authorised Her Majesty
to give the Royal assent to the Constitubion Act, and
it i ihe iutention of the Parlinment of the United
Kingdom, as diselosed in the Constitation Act of which
it approved, that we must set ourselves to discover, By
the laws which the Constitution Act preserved in
force, ang by others which have since been passed by
the Legislature of this colony and assented to by
ihe Crown, the Governor has been anthorised or com-
wanded, cither alove or more usnally with the advice
af iz Exceutive Couneil, to discharge a great nuember

¢ of duties, involving a wide adwministrative control.  Ad-
mitting that all the incidents fo that adwministrative
control, by which T mean cverything that is ncoessary
for the use of the specific powers aad Tacultics eonferred
may be implied as given in with them, we are still
driven back to the starting point.  What are all those
specific powers and faculties 7 The power of exeluding
nliens is not one of them.

3; By the Constitution Aet itsell, cerlain powers are
Hconforred upon the Governor similar to some of those

o

w}:ﬁeh. in the Unijted Kingdom, the Queen enjoys as

her exelusive privilege, notably that of poroguing the
Clonneil and Assembly. and disselving the Asserably ;
that of appoiuting any officers liable to retire on
political grounds, and that of appointing, with the
advice of the Ixecutive Conueil, all otler public officers
under the Goverunwent of Vietorin,  Powers of this
class having been Lestowed in express terms, we ought
to preswine, aceording to the ordimary rule of constrae-
tion, that no others of the same eluss were intended to
The rule is not vne of universal application, buk
it should be rigilly applied,
[nndamental maxim that the
Crown is not bound by any statute unless expressly
therein named, mul as a corollary, the Ruoyal pre-
rogative cannod be touched, except in so far as therein
expressed. Tt is moreover conceded that the exclusion
of alicus is not a lueal allair in its conscyuences, which
might alTeet the whole Empire ; and that eircnmstances
furnishes an additional reason fer not muplying an
intention on the part of the home Parliament o vest in
the Governor s power which Iis advisers here might
recontmend hin to execute i a manner detrimental to
Tmperinl mterests. Except in sofar as his position has
been altered by posiitive enactinent of the home Parlia-
ment, or by some statute passed liere and assented to
by Her Majesty, the Governor himsell is the servant of
the Crown, tied down by his gommission and instroe-
tions. Tt is not pretenced that e has been permitted
by cither to shut out or to remove aliens ; and if no
such nothority has been distinetly vested in him Dy
statufe or delegated to him by the Queen, we may
safely conelude tlhat he does not possess ib.

But then it has been argned, as T have alveady stated,
that it she right of excluding alien friends from Vie.
torin as part of the prerogabive still resides in Her
Majesty, and has oot been vested in or delegated to
the Governar, Her Majesty’s Ministers for vhis coleny,
passing by the Governor, can exercise it dircetly on her
behalf, and must be deemed to have exercised 1t with
her sanction, wiless they ave dismissed. 1 have not the
slightest hesitation in denying this proposition.  What
is claimed by the Attorney-Genoral for the Ministersof the
Crown in Victoria, not in terms, but in substance, is
this, that, if the prerogative as fto excluding alien
friends still exists, they cail exercise it as regards this
goleny at their uncontrelled diseretion.  Fven were they
on the spot able practically Lo consult with the Queen
in person, and so aavise her, which they are not, yet,
as she cannob dismiss shem and appoint others, it would
be perfeetly immaterial whether she approved of what
they did or not.  The constitubional fiction, that Her
Majesty approves of what her Ministers bave done he-
gause she does ot dismiss thew, cannot be applied in
this case.

11;ISS.
in the present justance
inasimuch as it 1 still a

The practical application of the Attorney-General’s
theory might lead in some curious results.  The main
purpose of the Consbitution Act, as it is to be gathered
from intrinsic evidence was to consiitute, in lien of the
Tegislative Council then subsisting under the Act 13
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and 14 Vie, €. 59, Ly which the district of Part Phillip
Liad licen erected into a separate colony, separate Logis-
lative Houses wilh enlarged authority and [unctions.
The preamble recites that purpose amd no other. By
the Constitution Act the Governor is not estnpellul o
assent o nny bill on Ler Majusty’s beball, and any hill
{u which he gives his assent moy within a limited tim»
L dlisallowed by Her Majesty.  Her velo cannnt be con-
tested, and when she asserts itshe acls by the advice of
her responzible Ministers at hone,  (Bee5 and 6 Vic,
C 76, 5.5, 31, 32, 33 and 40 ; 7 and 8 Vie, G 74, 8
75 13 and 14 Vie, C. 59, S8 12 ad 32; 18 and 19
Vie, 1 55, 8. 3.)  As to the elasses of Lills to whieh
the Governar can unly assent provisionally, their opera-
tivn being sospended wubil the signification ol der
AL jesty’s  pleasure  thereon, or to which he] must
abzolulely reluse the Royal nssend; L must be guided
Ly the instructivns which he receives frow the home
Governmient. By his  instructions  the  Governor
is now  explicitly  prohilnted  from  agsenting to any
Lill incousistent  with  obligations  fmposed upon
Her Majesty by treuty. Up to the preseat
time the Tegislature of thizs  eolony  never
could and cannot nmow, puss into lnw any Dbill in-
eonsistent with obligations imposed upon Her Majesty
Ly treaty ; for the Governor cannot lawfully assent in
Her Majesty’s name to auy such bill until his
instructions are altered. I am speaking geuerally,
and quite without reference to the treaties of Nan-
king and Tien-sing, of which T possess no copy, and T
do not know what obligations are imposcd upon IHer
Majesty bv either of those freaties. Dut supposing
any treaty now to subsist between the Crown and any
any foreign state, wheveby Her Majesty is obliged to

permit  the subjects of such  sbate in  time
of  peace, to enter Victorin, upon  dua
observance of any conditions imposed upen theiv
entry by any statute having legal  force in

Vietoria, thab treatiy caunot be violated Ly colonial
legistation. If ministers here can dispense with the
Governor and act directly on Her Majesty’s behalf,
and  in faet against her will they can, without
resorting to legislation lawfully break in her name »
treaty which the colonial Parliament has heen
restrained from brealking.

I come now to tha second quostion, whether the
defendant’s act in preventing the plaintiff from  land-
ing was an act of state. Tt is admitted of course that
liis act was approved of by the Minister of Cusboms
and his eolleagues. The second question is quite
distinet from the first, although partly depending on
similar arguments. An act of state, according to Mr.
Justice Steplien's definilion, is some act injurions (by
which I understand him to mean * hartful” and not
neceszary “ wrongful”} to the person or property of
some one who iz not at the time a subject of Her
Majesty and which  has  been  done Dy
a representative of her Maujesty’s anthority, civil or
military, and has been sanctioned by Her Majesty

either by prior command or Dby subsequent
ratification. If anr aclion is brought by a forvigner

in an Eoglish court for an alleged wrong, and it is
proved that the act complained of is an act of
state, the Court is deprived of jurisdiction to
inquire into its legnlity, although the smne ack
if done to a British subject, might have gives him a
cleaw right of action. It is disputable whether an act
of this desmription can be sommibbed within her Maj-
esty’s dominions,  Mr. Justice Stephien thinks that it
vk, But ot any rate it is essential to its character
that it should be commitled against one whe is not ab
the time a Britisl: subject; and that it should Lo
sanctioned by Her Majesty as head of the slate, rep-
resenting it in its relations with forvign powers,  The
Attorney-General contended that the exclusion of
alicns from Victoria was a local matter, that her
AMnjesty’s Ministers for the colony were entitled o wd-
vise Her Majesty with regard to local mabters, and
that, ns they had sanctioned the act, she niust be sap-
posed to have known of it and sanctioned it also,
But frow its very malure an act of stute, in whatever
place it may be done, must be an act of imperial con-
cern, of which the imuediate consequences muy  fall
upon the whole emipire. The wreong having been sane-
tioned by the Sovereign, or by the body in whom re-
sides the supreme authority with regard to  internat-
ional relations, has been done by the state itself, and
caal only Dbe redressed by war if the state declines
to afford satisfaction.  With respect to such an act,
Mer Majesty’s home Ministers alone can advise Her;
Her Ministers for Victorin cannot directly, or indi-
rectly ; and necessaily therefore their kuowledge
cannot be accepted ns her knowledge, nor their sanc-

tion as ler sancbtion. How can her  Majesty
sanetion  an  act  of  state  for Victoria
and repudiate it for the rest of the cmpire;

and If she cannot rvepudiate it for the rest of the
empire. how can it he called local to Victoria! Vie
toria 1s not u state by herself; she is only & component
part of 0 great empire.

Before quitting this braueh of the subject, I would
advert to the case of Duron v Denman (2 Bxh, 167,)
cited as estahlishing as a conclusion of law that when
the knowledge of Ministers is proved the knowledge
of the CGrown must be assumed. The action was
tried at the bar, and Parke, B., snmming up for the
Court, told the jury that if the Crown, with the know-
ledee of what hiad heen done, ratified the defendant’s
Act by the Seeretary of State, or the Lords of the
Admiralty, the action could not be maintained.  From
his sauuning np as reported, but which may have been
abridged in the repart, he must, as it appears to e
hinve directed the jury not that they were olliged Lub
that Lhey were at liberty to infer the Crown’s kuow-
iedge of the Act It the evidence of its having hecw
lknown to and proved by, two Seoretaries of State and
the Lerds of the Admiralty, whe, in the due discharge
of their duly, would communicate it to the Sovereign ;
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and the jury found that the Crown knew of the Act.
If the efiect of the suuming up in Buwron v. Denman
;s what T understand it to - be, then, nobwilhstanding
that the knowlelge of Ministers has been conclusively
ed, or his Deen almitled, evidenee aight be re-
ceverl Lo show thal the Crowa did wut, i Facl, possess
that kwwledge, T is not, therefore, a conclusion ol
Jnw that her Ministers’ ratificabion i 1ler Majesly's
It s ouly a presunmplion, hiahle to be

|ll'|)V

patification,
rebutted.

My judgment in this case is nol aflected by the
Jogality or the illegality of the presence of the aintift
i tlic [l ol Mclonrne,  DBut as the point has Dheen
delbed and Lhe judgment of others way be affected by
it, | desire to express my views upen the consLrnetion
of the Clinese Set 18810 There can be no wistake
aboui the abject of the Legislatare in jmssing that act.
Thuey desired to diminigh the influx of Chinese junui-
rants inlo this colony 3 and this ohject they endeavored
w aceomplish o twoe waya. In the first place, they
limited the sumber of Chinese that might be carricd on
board any vessel o any port in Victoria in propur-
tion Lo the tonuage of the vessel, allowing one inmni-
grant anly to every 100 tons.  Secoundly, they imposed
on all Chinese mmigrants arviving in any vessel from
parts beyond Yietoria, and desiring to Iand at any port
ar plage in the clony, » poll-tax of £10, to be paid by
the master of the vessel 10 the proper offieer ol custows
before permitting the immigrants to land, or making
any entry at the Costoms.  Breachez of both these co-
sctinents ave punishable in the manner which the act
preseribes 3 but there is a significant and designed dis-
tinction between the two in respect of the persons on
whenn the liability for n breach 1s cast.  The master of
any vessel permitting any immigrant o land or cseape

-Arom his vessel at any port in Viclora before paymeut
of the pulltax, is Lalle to a penalty of £350 for each
offence, mn additivn to the amount of the tax. Any
immigrant attempting to evade the tax is liable to a
penalty of £10, or i defanlt o 12 months’ in-
Jrisonment, unless the penalty be seoncr pawd. On
the other hand, for every immigrant imported
i excess of the tonnage limibation the  owner,
master, or charterer of- the vessel is liable to a
penalty of £100 : but the omigrint, who is powerless
to prevent eisher master, o charterer from violating the
law, is ot liable to any penalty.  The master who
permits o Chinaman o evade the poll-dax and the
Chinaman who evades the lax are cqually offenders
against the law.  When a master brings into port mare
immigrants than the law allows he is also an olfender ;
but the Chinese Immigrants in sach a case are innocent

- passengers and not offenders.  They are legally here as
far s they are concerned, although they may have been
IHG_gﬂlly brought here by cthers, I the poll-tax be

 baid, or legatly tendered (for legal tender when refused

B eguivalent to paynent), the act parmits the Clinese

g mmigrant to land, and his landmg is lawkal, there
Ing no ofher legal force, arvising either out of pre-

ragative or stalute to restrain him. My judgment is

for the plaintill.

A'Drekirr J.—Having had the advantage of reading
the jndgment of my brother Holoyd, and agrecing
with him Lhat the right to exchude alicos is nob exeris-
aldy i this gowntry, ol {hat their cxclwseon i the
fnstance belore us canuot be delended as an act ol state,
I think it munecessary Lo repeat at lougth the reagons
lor comsing o these conelusions, ur 1o refer in detail
to the acts of Parlimnent and other docuinents alrealy
noticed, Iy wliel: they are sepported, T confine my
dgment to these two poits, as ey ace saflicient Tor
the decision ol the ease, ami T owill Taietly state the
wround= on which T procecd.

Agsuming that the right to exelude aliens subsidizel
in Bngland, as parl of the Loyal prevogative, when our
Constitution Act vas parsed, Tean findd nothing in the
Act, or inthe system ol government wlieh o originated,
authorising the exercise of  ghis right by the advice of
Ministers in Victoria. Tt was argued that the aathority
mnst be given, beenuse responsible govermment was
given, as if the plirase ¢ responsible government” had a
definite comprehensive weaning, necessarily incloding
the power in guestion.  The phrase hiaz to my mind no
auch force.  Regponsibility sray atdach to persous hav-
ing powers strictly limited, and its exisfenee does not
indicate the extent of the authority o which it arises.
For thiz we wmust look o the terms v wlich the
authority was conlerved. That is to say, to the act of
Parliament establishing the system and fo the docn-
ments delegating powers to the Governor who ad-
winisters it to ascertain whether, by express words or
necessary impliention, the right to exclude aliens Tas
been given.

This isa question of legal construction, in which
we cannot e assisted by the spouches or despatches of
statesmen, and, considered in this aspedt, there seoms
to me to be little difficulty in answering it in the
negative.  The power is not expressly delegated, and
the delegation of a power which might seriously
disturh foreign relations, with which we were nob
intended to interfere, cannob reasenably be inferred.
‘Treating this right of exclusion ags n lranch of the
preragative unless it bas heen delegated to the repre-
sentnbive of the Crown in Vicboria, it is o matter on
which it would be nseless for Ministers in Victoria to
tender him advice, and ther ecannet advise er
Majesty directly as to its excrcise, Certainly they
cannot exercise the prevogative for themselves. The
implication of ussent by the Crawn from their con-
tinuanee in ofitze can only arise as to the facts which
Ministers can lawfully do as such.  Tf they asswme
to exercise powers which are not vested in them, there
can lie no legnl implication of Royal assent. 1f
Minisfers, for instance, had engaged the Victorisn
navy in a war of thelr own making, the Court would
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nol agsume assent to this war by the Queen or byl the
Governor from the fact that they continued in oflice.

The conclusion that the Government of Vietoria
has not the right to exclade friendly adiens in tines
of peace seans to me to dispose of the defence that
the aot campleined of was an act of slatr, and  thoere-
fore not actionable by an alien on she grounds seb
forth in the case of flwron v Dermaie.  An act of
state must be something which is competent for the
stote to do. In the ense of a sovercign state, no
yuesbion as Lo ibs competenee can arise, but 16 is
otherwise with o Governnent entrusted with only
very limited powers, such as our vwn, awd we hiwve
to consitder whether the thing done was within its
powers.  If something done within ils powers in-
{licted injury upon an alien, is being an act of state
wightdebar him fram redress v our court, although
conditions to the proper deing of the thing had not
Leen observed, but where the Court sces that the
thing done was not withiu the powers of the Govern-
ment under any conditions, it cannot le vegarded as
an act of state.

Tor those reasons L think the plaintiff entitled to
judgiment.

WRERFORDSLEY, [.—Following the five judgments
which have just been given by their Honours, I pro-
pose to confine the obscrvations which I am left to
make to the two questions of constitutional law which
appear to me to form the only grounds for a decision
in this case

Tt was admitted at the bar that the acts complained
of liad not been ratificd by any order of council or by
any sanction of the Governor. In considering the
effect of this plea, it is required that we should ascer-
tain what is the actual status of the Government of
Victoria. It has been submitied on the part of the
defendant that the acts in question were done by Her
Majesty’s responsible Ministers for Victoria, and that
the prerogative right, now vested inthe Crown, (o keep
out aliens, applics. It is not necessary to discuss the
question raised on behalf of the plainfi, that if such a
prerogalive right was at any time vested in the Crown
it has become obsolete.  Speaking for myself, T am of
opinion that the prerogative right of the Crown to keep
out aliens does cxist, although its excrcise may, by the
custom or legislative action of modern times, be sub-
jeet to the control of Imperial Ministerial responsi-

bility.

! now procecd to consider to what extent the gen-
cral prerogative rights of the Crown have been either
pranted or lessened by the act of constitution. 1 am
not aware of any authority to the effect that in a settled
colony like Victoria the act of constitution carries with

it powers outside or beyond the exact terms of the
grant itseif.

Victoria is a colony by scttdement, and it is common
knowledge that the settlers roughtwith them so much
of the law of Ingland as could e made applicable to
local conditions.

In respeet of all further privileges there is ample
authority for saying thal we musl sec whal are the
privileges  bestowed by the grant or charler of
Government.

The Imperial Act 18 and 19 Vicl,, cap. g5, enabled
Her Majusty to assent to a bill aiunended by the Legis-
lature of Yictoria 1o vstablish a conslitution in and for
the colony of Victaria.  The preamble refers to the
13 and 14 Viclorina, cap. gg, which was an act for the
better gpovernment of Her Majesty’s Australian colonies
By that act Victoria became for the first time a separate
colony. The preamble states that it was expedient
that the disirict of Port Phillip, now part of the coleny
of New South Wales, should be elected into a separate
colony, and that further provision should be made for
the Government of Her Majesty’s Australian colonies.
The act of constitution is the local act of 19 Viet. It
was assented to by Her Majesty in Council (pursuant
to the provisions of the Imperial Statute 18 and 19
Vict., cap. 55) on the 2ist July, 1855, and came into
operation on the 23rd November, 1855, Tt was m-
cluded in the Tmperial Act as Schedule 1.

The Imperiat Act was accompanied by a despatch
from T.ord John Russell, who was then Seccretary of
State for Colonies, dated 2oth July, 1855 ;and although
the Act of Constitution to which he refers must be
held to speak for itself, it is nevertheless useful to
see what opinion was then expressed by that very
constitutional  Minister when, as the head of the
Colonial Office department, he assisted as a Secretary
of State to give this coleny a separate and constitu-
tional existence. No alteration,” he says, has been
made in any of the provisions, which are simply of a
local character. He adds— It has been the con-
viction of Parliament that the Legislature must itself
be trusted for all the details of local vepresentation.
But the responsthility for its introduction will rest, as
it gught to do, with the members of the Council, by
whom it was in all sulstantial points prepared and
discussed.”  The Secretary of State then proceeds to
dead separatcly with the proposals which appear to
refer to the rights of the Crown.  * Bul those portions
of the provincial enactment which contreiled and
regulated the future power of the Crown as o the re-
servation and disallowance of colonial acts, and as to
the instructions to be given to Governors respecting
them, have Dbeen omilted by Parliament.  These
portions were clearly not of a local character, but
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regarded the connection of the colony with the body
of the empire.”  These are very marked words. In
the first place he speaks of the provincial enactment,
as distinguished from an act of the Imperial Parliament;
wnext he refers to the instruclions to he given to
Governors, and then he points to the connection of
the colony with the body of the empire. T do not sce
how that connection, at all events in respect of external
relations, could he maintained without a strict reserva-
tion of all Imperial or Crown rights.

The despatch included an intimation to the cffect
that the Governor would reccive a fresh commission
and instructions amended in certain particulars, which
the system of Government then introduced rendered
it necessary ko change. T have eadeavourcd to con-
sider very carclully the several powers and provisions
conferred by the Act of Constitution, and fail to scc
that they go further than to prowvide for a perfect
scheme for local Government, limited Lo its internal
relations.  When I say a perfeet scheme, I mean a
system of responsible self-government, complete within
itself so far as representaiive institutions of a popular
character can be said to be perfect.  All the privileges
of Parliament were to be defined, and all cnabling
powers incident fo such a form of Government were
conferred. T do not see, however, that by any rule of
construction the rights so given can be extended. On
the contrary, the responsibility which was toe be
attached to the formation of the body which was to
represent the executive power applicable tosuch a form
of legislature was left to the Responsible Council for
the time being, and such a responsibility and such
a power could not have included a discretion to deal
with the external relations of the newly formed com-
munity. It seems to me that the then cxisting
circumstances of the colony precluded the excrcise of
such an  extraordinary power. Seeing that thc
developement of such a grant of local government
must have required at the time that protection from all
forcign influences which could only be obtained by the
due reservation of prerogative rights.

It seems tome that the proper construction of the
Act of Constitution is still further assisted by a
reference to the amended instructions which have heen
issucd to the Governor, and I refer more particuiarly
to those which are now in force in this colony. But
before I refer to the exact terms of the instructions
1 wish to point out what is the legal séatus of a
GOVCI’DO}‘ in a court of laww.  We munst be careful not

courlesy with a legal definition. ILord Brougham in,
il v. Bigge 3 Moore P.C. 465, and which is cited
in the comparatively rccent case of Musyrave v.
Pullido, says :— I it is said that the Governor of a
olony is quasi Sovercign, the answer is that he docs
ot even represent the Sovereign generally, having
aly the functions delegated to him by the terms of

to confound. what may be an expression of popular

his commission, and being only the officer to execute
the specific pewers with which that commission clothes
him.”

In order to meet an vhservation made in the course
of the argument, I would add that, for the purpose of
this decision 1 deem a Governor to be an officer acting
under express power from the Crown, and certainly,
in the case of a colony possessing representative in-
stitutions, he only reprdsents the prerogative of the
Crown in respeel of thuse mnstances which are directly
included in the terms of his commission, and T do not
find any cnabling words in the Commission to justify
any other conclusion.  He is an accountable officer,
10 act according to such instructions as may from time
to time be given to him. By paragraph 7, he may act
in opposition to the Exceutive Council, but subject to
the obligation of reporting the grounds for so doing.
Paragraph ¢ is the most applicable to this case, for he
is not to give assent to any bill the provisions of which
shadl appear inconsistent with obligations imposcd on
the Crown by treaty ; nor any bill of any extraordinary
nature and tmportance, whereby the prerogative, or the
rights of property of Her Majesty’s subjects not residing
in the colony, or the trade and shipping of the United
Kingdom and its dependencies may be prejudiced.
Then follows the power to use or cxercise the pre-
rogative right to pardon under the conditions which
are mentioned.  These expressions and exceptions
suggest, as it seems to me, a clear and ‘intended
reservation of the rights of the Crown ; and certainty
with respect to all external relations the power vested
in the Crown is strictly preserved.  If this view is in-
correct, then I fail to see the substituted authority in
which the prerogative right which is contended
for in this case 15 vested. As I have already in-
timated, I do not think it exists in Her Majesty's
Ministers in this colony under any form of grant con-
ferred by the Act of Constitulion ; nor can it be said
to exist in the Governor, who, as 1 have said, is an
officer duly nppointed by the Crown, and on whom
rests the obligation of reporting to the Secretary of
Btate any lireach which may occur, cither of his in-
structions or in the exercise of the Act of Constitu-
tion. This view is well supported by authority. Mr.
Chitty, In s work on the prerogatve, al page 34,
says :—“The Governor is substantially a mere servant
of the Crown, appointed by commission under the
Great Beal. The criterion for his rules of conduct
are the King’s instructions under the sign manual”
And so, with respect {o the status of the colony, the
same authority, =t page 32, proceeds to say:—¢In
every questkion therefore whicl arises between the
king and the colonics respecting the prerog:tive, the
first eonsideration is the charter granted to the in-
habitants. 1T that bhe silent it cannot De doubted
but that ihe king's prevogatives in the colony are
precisely those prerogabives which he may exercise in
the mather country.” In the case of the Lovd Bislop
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of Natal {3 Meore P.C. 148) Lord Westhury as Lord
Chancellor, said :—* After a colony or settlement lay
received legislative institutions, the Crown (subject
to the special provisions of any act of DParliameut)
stands in the same relation to that colony or settle-
ment as it does to the United Kingdown.” Dwarris
is an authority on this subject. He says (page 909):
— Comparatively few of the statutes passed in the
colonies receive the direct confirmation of the king.
Tt is clearly understood that so long as the prerogalive
is not exercized the net continues in force under the
qualified assent which is given hy the Governor in
the colony on behall of the king.

T arrive thervefore at the conclusion that the status
of this eolony is of a much more limited charncter
than iz sngaested by the words of the plea. In
deseribing it T adopt the language of Daron Parke,
(Keilley v, Carson T Jur). That eaze had reference
to the powers of a House of Assembly in o seltled
colony, and in the course of his judgment he said :-—

- They are a loeal legislature with every power
reasonably necessary for the proper cxercise of their
functions and dutics, bub they have nobt the samn
evclusive privileges which the ancient law of Eng-
land had anuexed to the House of Parliament.” And
liore T wish to repeat a question which I put once
brfore dnring the progress of the arguments in ‘this
caze.  Let it be assumed  that the Government of
Victoria, in the oxcrcise of the prerogative right
which is clahned did some act which ultimately
proved to be against the comity of nations, and that
the Imperial Government had to deal with it with
diplomatic usage, and that an indemnity
liad to be pa‘d, who would pay it, this colony
or the Imperial Parliament? T confess Tsee great
difficulty of a praeticnl nature if the Government of
this colony is 0 be keld free to act in respect of the
high prevogative power which is claimed, or to be at
liberty, as o delegate of the Imperial Government,
within the meaning of the ease of the Seorciary of
Staie in Couneil for Iulic v. Kamechas Boye Sahobe
(13 Moore, P.C. 22) to pledge the Imperial Govern-
ment to olligations of an international character. It
scems to me, however, that notwithstauding this
view there does exist in this colony a form of Govern-
ment consistont with a foll grant of represeniative
institutions, limited, no doubt in the a.pplica.tion-of
prerogative rights, but possessing ample power \\'1{'.']1
respect to all intermal admimstration. I think it
passes the droit public entorme, and 1 use the ex
pression in order to distinguish its legislative powers
from the droit publie externe.  In other words,’t-h s
colony did nof, as a state, receive any recogn'.tl‘on
from the Imperial Government, with respect to its
existing connection with the mo*her Sté?,tﬁ, but 1
think that for the purpose of all necessary intercourse
with other countries, the rights of the Crown have
been sufficiontly reserved. In saying this I express

no opinion with respect to the fitness of this Ihinitec
view of 1ts consbitution and Uovernment to the
obligations which way arise from the emergencies
which are incident to all forms of government.

I new wish to refer, very Livieflr, fo the furthem
question which has been raised by this plea, to the
eflect that the acts done amounted in law to an act
of state. In the much altered condition of this colony
since the Act of constitution [ ean well understand
that circwmstances wmight at any time justify the
exceptional action which is invelved in an  act
of state. My, Justice Stephen, in his work on the
eriminal law in England, thus defines an act of
stale . —“ Ik is an act injurious fo the person, or tn
the property of some person who iz not at the time
of that act a subject of Her Majesty, which is doune
Ly any representative of Her Majesty’s anthority,
civil, or military, and i3 either sanctionad or entitied
by Her Majesty.” In view of the exceptional cir-
cumstances of this case, as set out in the plea, it may
be that authovity might be found to justily the action
of tho local (Government, supposing that the act of the
Government was a mabter still existing for ratifieation
by the Crown., I can understand many aets cou-
sistent with colonial policy, which, althongh in asense
hostile to a foreign power, would nevertheless not
be acts invalving questions of peace or war. In say-
ing this T refer to acts done against ill-doers as »
class, and not to acts done as against a friendly state.
Tapprehend, it would in sucha case rest with thatstate
to putits own interpretation on the meaning of the act
complained of, as also to assert its own rights.  And,
with reference to the present case, such a state would
doubtless take into consideration representations of a
diplomatic character which would have for their
olject to show the exceptiomal position of this colony,
its vastness and material prosperity, its disthnce from
the parvent state, its isolation from European concerns,
and the remote application of Tmperinl treaties to its
external relations. I can imagine cireunstnnces
happoning when such rapre-entations would be uscful
to this colony, but 1 am of opinion that they could
anly be made by the Tmperial Government. I need
not, however, pursue this sulject further, because the
act in question has not been in any sense ratified or
confirired by any competent authority, and it follows
that, in my opinion, the e, g0 far as it seeks to raise
the constitutional question, has not heen sustainad.

Judyment for plaintif]l with demages, i any, io
he  assezsed, and eosts to be Lared. .

Bolicitors for plnintifl, Cleverdon and Weastlay ; for
defondant, The Crowrn Solictior.



